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I. Introduction.
A. Scope of the Monograph.
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As the maturation of the baby boomer generation continues, the prohibition against age discrimination is
and will be a growing concern to employers. With corporate downsizing and extensive layoffs being frequent
occurrences in corporate America, litigation involving claims of age discrimination is expected to flourish. As
more claims are filed, more case law is developed, and federal and state regulations continue to proliferate. It is
expected that attorneys who practice in the area of age discrimination will find no shortage of work as the new
millennium arrives.
The purpose of this article is to provide the reader with an overview of the Age Discrimination in
Employment Act of 1967 (“ADEA”),1 with special emphasis on how this statute has been applied and
interpreted by the Seventh Circuit Court of Appeals. Covered practices, enforcement procedures, and defenses
to ADEA claims will be examined. Statutory remedies will be reviewed, and practical considerations for the
preparation of waivers and releases of ADEA claims will also be discussed. This article hopefully will provide
insight to Illinois employers and the attorneys who counsel them regarding the ever-increasing impact of the
ADEA in the employment relationship.
B. Purpose of ADEA.
The ADEA, which was enacted in 1967, was designed to prohibit discrimination in employment for workers
between the ages of 40 and 65. Amendments extended the upper age of the protected class to 70, but
eventually, the upper limit was eliminated. In 1990, the Older Worker’s Benefit Protection Act (“OWBPA”)
amended the ADEA significantly with respect to employee benefit plans by overruling the Supreme Court’s
holding in Public Employees Retirement System v. Betts.2 In Betts, the court held that employee benefit plans
which discriminate on the basis of age did not violate the ADEA. The OWBPA prohibits discrimination
against older workers for all employment benefits except when age-based reductions in employee benefit plans
are justified on the basis of significant cost considerations. This is a carefully crafted exception to the general
prohibition against age-discrimination for elderly retirement plans.3
The intent of the ADEA is to “promote employment of older persons based on their ability rather than age;
to prohibit arbitrary age discrimination employment; and to help employers and workers find ways of meeting
problems arising from the impact of age on employment.”4 The statute, therefore, takes a proactive approach to
issues affecting the aging worker, by not only prohibiting discrimination on the basis of age, but by
encouraging employers and employees to work together cooperatively in addressing age-related employment
issues.
C. Coverage of the ADEA.
The ADEA concerns itself with multiple aspects of the employment relationship. It prohibits discrimination
with respect to “terms, conditions and privileges” of employment because of age. It disallows employers from
segregating, or otherwise limiting employment opportunities or affecting employee status of workers because
of age. It regulates the employment relationship even before its begins by prohibiting employers from failing
or refusing to hire because of age. With the aforementioned purposes of the ADEA in mind, court decisions
construing the statute have generally interpreted it to disallow discrimination with respect to hiring,
promotions, training, compensation, discipline, and discharge of employees over the age of 40.

A

ll employers who have at least 20 employees are sub-

ject to the ADEA’s provisions.5 In 1974, the ADEA was extended to state and local governmental
employees. The statute applies to public and private employers, labor unions, and employment agencies. The
ADEA was the first employment discrimination law with extraterritorial application. It expressly applies to
protect U.S. citizens employed by U.S. entities abroad. It also applies to foreign corporations controlled by
American employers.
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As noted above, the ADEA generally protects all employees over the age of 40 who work for an employer
who is subject to the ADEA. There are exceptions to the statute to be mindful of, however. While the ADEA
generally prohibits an employer from compelling an employee to retire due to age, there is a narrow exception
which permits employers to retire a bona fide executive (“BFE”) or high policy-making executive (“HPE”)
who is over the age of 65, who has held his or her position for the past two years, and has annual vested
retirement benefits of $44,000 or more.6
For an employer to utilize the BFE exception, two requirements must be met. First, the employer must show
that the employee falls within the definition of a “bona fide executive” under the regulations implementing the
Fair Labors Standards Act (“FLSA”). An employer must also show that the employee has substantial executive
authority over a significant number of employees and a large volume of business.7 For an employer to utilize
the HPE exception, there must be a demonstration that the targeted employee is not a BFE, but has a
significant role in the development and implementation of corporate policy.8

II. Covered Practices.
This section will discuss the Seventh Circuit’s interpretation of the ADEA and how the court has defined
prohibited conduct as well as the court’s receptiveness to various employer defenses. Section 4 of the ADEA9
sets the parameters of the type of conduct prohibited under the Act. The ADEA does not protect an older
worker from being fired for good cause.10 Rather, it protects him or her from being fired solely because of
age.11 Generally, an employer has not violated the ADEA unless it would not have acted “but for” its
motivation to discriminate against an employee because of his or her age.12 Even where an employer acts with
mixed motives, one permissible, one forbidden, the Seventh Circuit has not held the employer liable.13
A. Prohibited Employment Practices.
1. Hiring and Terms of Employment.
Employers seeking qualified candidates to fill open positions must comply with the ADEA. Section 4(a)
prohibits employers from indicating any preference, limitation, specification, or discrimination, based on age
in an advertised job opening.14 This includes advertisements containing such words as “age 25 to 35,” “young,”
“college student,” “recent college graduate,” “boy,” or “girl.”15 Employers also cannot express preference for
an older employee with such words as “age 40 to 50,” “age over 65,” “retired person,” or “supplement your
pension.”16
During the hiring process, employers may not refuse to hire a person because of his or her age.17 However,
an employer may request an applicant’s date of birth or age on an application form.18 Applications which
request such information will be closely scrutinized by the EEOC to ensure that the request is for a
“permissible purpose and not for purposes proscribed by the Act.”19 Employment applications requesting an
applicant’s age must also include a statement set forth in the regulations promulgated by the Department of
Labor advising the applicant that the ADEA prohibits discrimination in pre-employment inquiries.20
The DOL regulations also prohibit employers from giving preference because of age to individuals who are
forty and over.21 For example, if two people apply for the same position and one is forty-two while the other is
fifty-two, the employer may not lawfully turn down either one on the basis of age, but must make such
decision on the basis of some other non-discriminatory factor.22
Once an employee is hired, the employer is prohibited from discriminating against the employee with
respect to his compensation, terms, conditions, or privileges of employment, because of the worker’s age.23
Employers
cannot use their employee’s age to limit, segregate, or classify them in any way which may deprive any
individual of employment opportunities or adversely affect the worker’s status as an employee.24 Employers
also are prohibited from reducing the wage of any employee in order to comply with the Act.25
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The Seventh Circuit readily holds employers responsible for ADEA violations when they use age as a factor
in making employment decisions.26 When an employer denies a worker an employment opportunity based on
the belief that older employees are less efficient or less productive, the ADEA will provide a remedy.27 This is
true even where the comparator (the person being treated more favorably than the plaintiff) is also a member of
the protected class, as long as the comparator is younger than the plaintiff.28
Importantly, the Seventh Circuit has refused to allow employees to maintain ADEA claims on the theory
that certain practices, while neutral on their face, tend to have a disparate impact on workers over the age of
forty.29 Thus, it is not enough for an employee to show that the employer relied on some factor that may
correlate to age in making employment-related decisions.30 Rather, the evidence must show that the employer
specifically used age as a factor in its decision-making.31 Note that the Seventh’s Circuit’s refusal to recognize
disparate impact claims under the ADEA is in direct conflict with decisions in the majority of the other federal
appellate circuits.32
The Seventh Circuit has recognized that in rare circumstances plaintiffs may bring hostile work
environment claims under the ADEA.33 The Seventh Circuit has refused to interpret the ADEA as prohibiting
reverse age discrimination.34
2. Reductions in Force.
Oftentimes, employers are required for various reasons to lay off a number of employees. These layoffs are
referred to as reductions in force, or “RIFs.” Employees forty or older often claim that they were unjustly
targeted for the layoff based upon their age. In such cases, the plaintiff need only show that younger employees
were treated more favorably.35 In RIF cases, the Seventh Circuit does not require a plaintiff to prove that he has
been replaced by a younger employee.36 This is because generally, when a company reduces or restructures its
workforce, it does not simply hire a new person to fill the discharged employee’s old position. Rather, jobs are
often consolidated and/or work is shifted to other existing employees.37 The Seventh Circuit has declined to
apply this standard in single-discharge cases.38
In a RIF case, the inference of discrimination is raised by the more favorable treatment of younger
employees
(typically the act of not firing them) and is premised on some degree of overlap between the plaintiff’s job and
the younger employee’s job.39 For example, a mechanic terminated in a RIF case could not make a prima facie
case because a younger chemist was retained.40 However, the overlap of jobs is implicit when the terminated
employee’s responsibilities are absorbed by other employees.41 The inference of discrimination comes from the
belief that the employer selected the plaintiff for termination based on age from a group of employees who
were equally qualified for termination based on criteria other than age.42
3. Retaliation.
Section 4(d) of the ADEA prohibits employers from retaliating against employees or applicants for
employment because such individuals have opposed the employer’s age discrimination.43 Under this section,
employers cannot retaliate against anyone who makes a charge, testifies, assists, or participates in any manner
in an investigation, proceeding, or litigation under the ADEA.44 The retaliation provision not only protects the
employee who claims she was being discriminated against, but also all of her co-workers who come to her aid
during an investigation or litigation of her claims.45 The co-workers are protected by this section even if they
are under forty years old.46
In order to demonstrate the “causal link” element of a prima facie case of retaliatory discharge, a plaintiff
must establish that the employer’s subsequent employment decision and complaint of discrimination were not
wholly unrelated.47
B. Lawful Employment Practices.
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Section 4(f) of the ADEA provides certain exceptions whereby employers are allowed to take a person’s
age into consideration during the hiring process as well as when making decisions affecting existing
employees.48 The first of these exceptions, bona fide occupational qualifications (BFOQ’s) is considered a true
affirmative defense.49 As such, the employer admits that age played a role in its decision-making but claims
that it was justified in taking age into consideration because age is a bona fide occupational qualification for
the job.50
1. Bona Fide Occupational Qualifications.
Employers may discriminate on the basis of an employee’s age where age is a bona fide occupational
qualification (BFOQ) reasonably necessary to the normal operation of the particular business.51 Department of
Labor regulations pertaining to this defense set forth the elements which an employer must establish before it
can rely on this defense.52 Specifically, an employer must demonstrate that: (1) the age limit is reasonably
necessary to the essence of the business, and either, (2) that all or substantially all individuals excluded from
the job involved are in fact disqualified, or (3) that some of the individuals so excluded possess a disqualifying
trait that cannot be ascertained except by reference to age.53 If the BFOQ is based on public safety concerns,
the employer must prove that the challenged practice effectuates that goal and that there is no acceptable
alternative which would better advance it or equally advance it with less discriminatory impact.54
The Seventh Circuit, in Monroe v. United Air Lines, Inc., has established a two-prong test for employers to
establish a BFOQ.55 Under this test, an employer must show (1) that the challenged qualification is reasonably
related to the “essential operation” of its business, and (2) that there is either a factual basis for believing that
all or substantially all persons above the age limit would be unable to effectively perform the duties of the job,
or that it is impossible or impracticable to determine job fitness on an individualized basis.56 The test was
adopted by the Supreme Court in Western Air Lines, Inc. v. Criswell.57
The BFOQ defense focuses on the particular position from which the protected individual is excluded, and
not on the business as a whole.58 In order to assert the BFOQ defense, employers must also make a
particularized factual showing that age is an effective representative for the qualification in question.59
2. Reasonable Factors Other Than Age.
Employers may take any action otherwise prohibited by the ADEA where the differentiation is based on
reasonable factors other than age (RFOA’s).60 When an employment practice uses age as a limiting criterion,
the defense that the practice is justified by a RFOA is unavailable.61
Decisions which are made for reasons independent of age, but which happen to correlate to age, are not
actionable under the ADEA62 For example, in EEOC v. Francis W. Parker School,63 the employer refused to
hire a sixty-three year old teacher because he qualified for too high of a salary. The court refused to find an
ADEA violation. Instead, the court stated that the employee’s policy of linking wages to experience was an
economically defensible and reasonable means of determining salaries. Even though the policy
disproportionately affects older applicants, the fact that older workers were disparately impacted was not
sufficient to establish ADEA liability. However, an employer would be subject to liability where the practice
constituted a pretext for a forbidden stereotype about older workers.64
Similarly, the ADEA does not prevent employers from firing employees to reduce costs.65 In Anderson v.
Baxter Healthcare Corp., the Court noted that “[w]age discrimination is age discrimination only when wage
depends directly on age, so that the use for one is a pretext for the other; high covariance is not sufficient . . .
.”66 Even though compensation is typically correlated with age, the correlation is not perfect. Therefore, the
Seventh Circuit has refused to find that a decision based on compensation level is necessarily “age-based.”67
The mere fact that an employer hires a younger replacement has been found too insubstantial to support an
inference of age discrimination.68 As long as the protected employee is not being replaced because of his age,
there is no ADEA liability.69
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3. Good Cause Relating to Termination.
Nothing in the ADEA prohibits an employer from discharging or disciplining an individual for good
cause.70 One of the most common defenses is that the employee was not meeting the employer’s legitimate
expectations.71 This defense goes directly to the plaintiff’s prima facie case since, as will be discussed below, a
plaintiff must establish that she was meeting her employer’s legitimate expectations in order to state a cause of
action under the ADEA.
Moreover, despite the at-will nature of employment in Illinois, in the case of a terminated employee, once
the plaintiff sets forth a prima facie case of age discrimination, the employer must come forward with a
legitimate, non-discriminatory reason for the employee’s discharge.72 Typically, the employer will argue that it
had good cause to terminate the worker and the reason for her termination had nothing to do with her age.73
4. Seniority Systems.
Employers are allowed to observe the terms of a bona fide seniority system even though it would otherwise
discriminate against employees based on their age.74 However, employers cannot establish seniority systems
for the purpose of avoiding ADEA liability.75 No seniority system is allowed to require or permit the
involuntary retirement of any employee forty or over because of his or her age.76 Any such seniority system
must be based on length of service as the primary criterion, but other factors such as merit, capacity, or ability
may be taken into account.77 The ADEA allows employers to offer older workers early retirement options but
requires adherence to specific requirements for releases signed by employees. These requirements will be
discussed in Section VI of this monograph.
Seniority systems that give employees with longer lengths of service lesser rights, and result in discharge or
less favored treatment to those forty and over, run the risk of being found a “subterfuge” to evade the Act.78
Employers must also communicate the essential terms and conditions of the seniority system to employees in
order for the seniority system to be “bona fide.”79
Even though the ADEA on its face prohibits using age as a criterion for employment decisions, the Seventh
Circuit allows employers to develop retirement plans that discriminate in favor of older workers.80 In Karlen v.
City Colleges of Chicago, the court noted that “[e]ntitlement to early retirement is a valued prerequisite of age-an additional option available only to the older worker and only slightly tarnished by the knowledge that
sometimes employers offer it because they want to ease out older workers.”81 However, retirement plans that
withhold benefits from older persons in order to induce them to retire violate the Act.82
5. Benefit Plans.
Employers may observe the terms of a bona fide employee benefit plan even though it would otherwise
discriminate against employees based on their age.83 For each benefit, the actual amount of payment made on
behalf of an older worker must be no less than that made or incurred on behalf of a younger worker, as
permissible under Section 1625.10 of the DOL regulations.84 No benefit plan or voluntary early retirement
incentive plan shall excuse the failure to hire any individual.85 Moreover, no such benefit plan can require or
permit the involuntary retirement of any individual forty or older, because of her age.86
Notwithstanding these rules, Section 4(l) allows employers to establish benefit plans which provide for
attainment of a minimum age as a condition of eligibility for normal or early retirement benefits.87 There are
also a number of detailed provisions concerning calculation, distribution and administration of benefit plans
that are beyond the scope of this monograph.
Employers may extend additional benefits, such as increased severance pay, to employees forty or over if
the employer has a reasonable basis to conclude that those benefits will counteract problems related to age
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discrimination.88 Employers may not extend such benefits as a means to accomplish practices otherwise
prohibited by the Act.89
As stated in the introduction, the OWBPA90 amended the ADEA to specifically prohibit employers from
denying benefits to older employees. An employer may reduce benefits based on age only if the cost of
providing the reduced benefits to older workers is the same as the cost of providing benefits to younger
workers. The impact of the OWBPA on the language that must be contained in releases is discussed in Section
VI of this monograph.

I

n 1993, the U.S. Supreme Court ruled in Hazen Paper

v. Biggens91 that firing an employee to

prevent his pension benefits from vesting would not violate the ADEA. The court found that such conduct does
not constitute disparate treatment under the Act, even if the employer’s decision-making was correlated with
age. Such conduct would, however, violate the Employment Retirement Income Security Act of 1974
(ERISA).
The Seventh Circuit has been especially pro-employer in this area. In Karlen v. City Colleges of Chicago,
the court found that employers may legally vary employee benefits according to the cost to the employer; and
“if, because older workers cost more, the result of the employer’s economizing efforts is disadvantageous to
older workers, that is simply how the cookie crumbles.”92 In order to vary benefits based on age alone, the
employer must prove a close correlation between age and cost, otherwise the inference of discrimination will
be strong.93 The court suggested that a close correlation will exist, and therefore a permissible motive, in the
context of life insurance benefits, since premiums are likely be tied to age.
6. Apprenticeship Programs.
As of May 8, 1996, the EEOC regulations no longer permit entry-age limitations in apprenticeship programs
without proof that the limitation is a bona fide occupational qualification.94 It is generally unlawful for
apprenticeship programs, including joint labor-management apprenticeship programs, to discriminate on the
basis of an individual’s age. Age limitations in apprenticeship programs are valid only if they fall within
certain specific exceptions under the ADEA, or if the EEOC grants a specific exemption. Therefore,
apprenticeship programs are essentially treated the same as other positions within the company.

III. Enforcement Procedures.
A.

Administrative Proceedings.

1. Timing Requirements.
No civil action may be commenced by an individual under the ADEA until 60 days after a charge alleging
unlawful discrimination has been filed with the EEOC. This charge shall be filed within (a) 180 days of the
alleged unlawful act, or (b) 300 days of the alleged unlawful act if the state in which the alleged violation
occurred has a state law prohibiting age discrimination and a state agency with authority to grant or seek relief.
29 U.S.C. §626(d). In some circumstances the filing period will be tolled for equitable reasons. The extended
period of 300 days to file a federal EEOC charge may be applicable even though the individual has not sought
relief from the state in a timely manner. Under the ADEA, the time for filing a charge commences when the
complaining party is informed of the challenged employment action.
2. Responding to Illinois Department of Human
Investigation.
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a. Employer’s first knowledge of the filing of
with the IDHR or EEOC may
mail.

an age charge
come through service of the charge by

The employer should initially determine: (1) whether the charge and its service are timely; and (2) whether
the employer can identify the charging party and the nature of the alleged discrimination. If the charge is
untimely or the employer is unable to ascertain the identity of the alleged discriminatee, the employer should
so inform the IDHR/EEOC and either claim that the IDHR/EEOC has no jurisdiction or that it wishes to know
the identity of the individual to complete its investigation.
b. The Employer’s Initial Investigation.
After determining the nature of the claim of discrimination and the employee involved, the employer should
conduct a timely, full and thorough investigation utilizing personnel who were not involved in the alleged
discrimination and who have expertise with respect to employment discrimination law. To protect the
investigation by the attorney/client privilege, the investigation should be conducted pursuant to the directions
of corporate or outside counsel, and investigative files prepared should be prepared for counsel. Affidavits
should be taken if appropriate from witnesses who are interviewed and a complete investigative file should be
prepared listing all available evidence, both in favor of and against the employer. The investigation should be
done with care so that the investigation does not itself give rise to a Title VII, §704(a) violation
by being perceived by employees or the IDHR/EEOC as
a retaliation or harassment because of the filing of the complaint.
c. Settlement Options.
After completing its investigation, the employer should make a determination of liability. If there is a
probable violation of the ADEA/IHRA the employer may: (1) engage in mediation with the IDHR or in
settlement negotiations with the EEOC; or (2) settle the matter with the charging party with the possible
involvement of private counsel or the State Agency.
d. Position Statement/Letter Brief - Supplying

Information and

Witnesses.
(1) Position Statement.
It is critical that at some stage in the IDHR/EEOC’s investigation, the employer must supply the
IDHR/EEOC with a position statement/letter brief thoroughly analyzing the facts from the employer’s point of
view, and containing legal analysis and citation of authority, if applicable. The Position Statement should be
prepared from the same perspective as a motion for summary judgment. The position statement/letter brief
should be submitted prior to a predetermination interview/fact finding conference because the IDHR/EEOC’s
determination may be drafted before the time of the predetermination interview.
(2) IDHR/EEOC Interrogatories.
The IDHR/EEOC will usually submit a set of interrogatories which request information relating to the
charge being investigated. A flat refusal to answer the interrogatories may be met with the issuance of a
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subpoena by the EEOC for access to the underlying data. The employer is best advised to submit its position
statement/letter/brief at this juncture, answering the interrogatories in the context of its position
statement/letter/brief or providing additional information to answer all relevant interrogatories.
(3) Field Investigation - EEOC.
Prior to the arrival of the EEOC investigator, the employer should ask the investigator which members of
management the investigator wishes to interview. All of these members of management should be questioned
by a company EEOC specialist or counsel prior to being interviewed by the EEOC investigator. The
respondent’s representative should attend EEOC interviews of management personnel. The EEOC will not
normally permit management representatives to attend interviews of non-management employees. Such nonmanagement employees should be made available to the investigator at the employer’s plant during working
hours.
e. Fact Finding Conference - Suggestions.
The employer and counsel should prepare its witnesses just as it would for a deposition. The employer’s
counsel should consider submitting in advance of the conference a list of proposed questions to be asked by the
IDHR/EEOC investigator because counsel’s participation at the conference is limited.
f. Practical Considerations For The Position

Statement/Letter

Brief.
Submit no affidavits with the position statement. The EEOC will take sworn statements if it conducts a field
investigation. Treat the Position Statement as a discovery document because if suit is filed or a Complaint is
filed with the Illinois Human Rights Commission (IHRC), the employee’s attorney will see it when reviewing
the IDHR/EEOC file. Instead of submitting affidavits, use one notary paragraph at the end of the position
statement for the company representative who will sign the position statement.
3. Right to Sue Letters/Limitations Periods.
An individual has 90 days after the completion of the EEOC’s investigation and the receipt of a “right to
sue” letter in which to file a civil action under the ADEA. An individual may, however, still file suit at any
time after 60 days have elapsed since the filing of the charge of discrimination with the EEOC.95
B.

Private Lawsuits.

The Supreme Court set forth the basic allocations of burdens in an ADEA case in McDonnell Douglas
Corp. v. Green.96 First, the plaintiff has the burden of proving by a preponderance of the evidence a prima facie
case of discrimination.97 The plaintiff may prove discrimination through the direct or indirect method.98
Second, if the plaintiff proves a prima facie case, the burden shifts to the defendant “to articulate some
legitimate, nondiscriminatory reason” for the employee’s treatment.99 Third, the plaintiff then has the burden of
proving that the legitimate reason offered by the Defendant was a pretext for discrimination.100
The ultimate burden of persuasion remains at all times with the plaintiff.101 Therefore, even if the trier of
fact rejects the defendant’s proffered reasons for the employment decision, this rejection does not compel
judgment for the plaintiff since this would permit a shifting of the
burden.102 There must be an actual finding of unlawful discrimination for the defendant to be held liable.103
1. Prima Facie Case.
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To establish an ADEA violation, the plaintiff must be able to demonstrate that he suffered a materially
adverse change in the terms or conditions of his employment because of his age.104 To establish an ADEA
violation, a plaintiff may do so under either the direct method or the indirect burden shifting method of
proof.105
a. Direct Method.
A plaintiff may prove age discrimination through “direct or circumstantial evidence that age was the
determining factor in the plaintiff’s discharge.”106 In other words, “an ADEA plaintiff must establish that he
would not have been discharged ‘but for’ his employer’s motive to discriminate against him because of his
age.”107
Under the direct proof method, the plaintiff must show either an acknowledgment of discriminatory intent
by the defendant or its agents, or circumstantial evidence that provides the basis for an inference of intentional
discrimination.108 The Seventh Circuit has outlined three types of circumstantial evidence of intentional
discrimination: 1) suspicious timing, ambiguous statements, behavior toward or comments directed at other
employees in the protected group, and other evidence from which an inference of discriminatory intent might
be drawn; 2) evidence that employees similarly situated to the plaintiff other than in the characteristic on which
the employer is forbidden to base a difference in treatment (i.e. age, race, sex, etc.) received systematically
better treatment; or 3) evidence that the plaintiff was qualified for the job in question but was passed over in
favor of (or replaced by) a person not having the forbidden characteristic and that the employer’s stated reason
for the difference in treatment is unworthy of belief or, a mere pretext for discrimination.109
The mere fact that an employer hires a younger replacement for the plaintiff is too insubstantial to support
an inference of age discrimination.110 The mere fact that an older employee is replaced by a younger one does
not permit an inference that the replacement was motivated by age discrimination.111
(1) Age-Related Remarks: Non-Decisionmaker.
Unless the non-decisionmaker’s age-related remarks upon which the plaintiff relies were related to the
employment decision in question, they cannot be evidence of a discriminatory discharge.112 It is necessary to
show that the employer actually relied on the remarks in making the decision.113 Only evidence probative of the
actual decisionmaker’s motive is relevant.114
(2) Age-Related Remarks: Decisionmaker.
The decisionmaker’s remarks must be related to the employment decisions.115 In order to be admissible, the
prior statements must be “relatively contemporaneous to the termination of employment and must be related to
the employment decision in question.”116 The burden is on the plaintiff to provide the requisite nexus between
the alleged discriminatory remarks by the decisionmaker and the employment decision in order to demonstrate
that the plaintiff’s age was a substantial factor in the defendant’s decision.117
(3) Asking the Employee When They Plan
To Retire.
In Colosi v. Electri-Flex Co.,118 the Seventh Circuit held that a company has a legitimate interest in learning
its employees’ plans for the future, and it would be absurd to deter such inquiries by treating them as evidence
of unlawful conduct. In Colosi, the Seventh Circuit held that there was no direct evidence of age discrimination
even though the plaintiff stated in his deposition that shortly before he was fired his boss twice asked him
when he was planning to retire and both times the plaintiff replied: “Never.”119 In Colosi, the Seventh Circuit
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rejected the argument that these two statements inferred that the company thought the plaintiff was too old to
be working.120
(4) Decisions Based On Pension Status Or
Salary.
The Supreme Court in Hazen Paper Co. v. Biggins,121 held that an employer does not violate the ADEA
even when it bases its termination decision on factors such as salary and pension status, even though such
factors are closely correlated with age:
It is the very essence of age discrimination for an older employee to be fired because the employer
believes that productivity and competence decline with old age...
When the employer’s decision is wholly motivated by factors other than age, the problem of inaccurate
and stigmatizing stereotypes disappears. This is true even if the motivating factor is correlated with age,
as pension status typically is.122
(5) Low Number of Employees Older
than 40.
Some plaintiffs want to show that there are no or a small number of employees over 40 years of age
currently working for the defendant; or that the only employees to reach the age of 62 were either terminated
or retired; or that the defendant replaced employees over 40 with employees under 40.
The introduction of these kinds of numbers is probably contrary to Seventh Circuit law. The Seventh
Circuit has held that statistics showing that the number of older employees decreased over the years shows
little, if anything, about age discrimination.123 In Brown v. M&M Mars, the Seventh Circuit held that “this
phenomenon represents the normal course of employment histories and is nothing to marvel at.”124 Similarly,
the Seventh Circuit has held that “when older employees leave the work force, for whatever reasons, they will
often be replaced by younger employees. This does not give rise to an inference that an employee was fired
because of his age.”125
The absence of employees over the age of forty should not be admissible to prove a prima facie case of
discrimination without a comparison to the relevant labor pool.126 Statistics are meaningless and should
normally be disregarded without evidence that there existed somewhere a pool of persons over 40 years of age
qualified to assume the positions.127
(6) Plaintiff In the Protected Class.
The mere fact that the plaintiff is in the “protected age group” of being 40 or more years of age is not, in
and of itself, evidence of age discrimination. Being 40 or more years of age does not confer any special status
on anyone.128
b. Indirect Method.
To establish a prima facie case of discriminatory discharge under the indirect method of proof, a plaintiff
must show that: (1) he was more than 40 years old; (2) he performed his job satisfactorily; (3) he was
discharged (either actually or constructively) or subjected to another adverse employment action; and (4) the
employer sought a younger replacement for him.129
If the plaintiff establishes his prima facie case, he creates a rebuttable presumption of discrimination. The
burden then shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the employee’s
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discharge.130 If the employer succeeds in articulating such a reason, the burden shifts again to the plaintiff to
show that his employer’s proffered reasons are a pretext for age discrimination.131
Where the hirer and firer of the plaintiff is the same individual and the employee was in the protected class
when he was hired, there is a strong inference that discrimination was not the determining factor in the
plaintiff’s termination, especially where there is a short period of time between the hiring and firing.132
Most indirect method cases center on proof of the second element of a prima facie case, whether the
plaintiff was performing his job satisfactorily. The Seventh Circuit has held that the trier of fact must focus
upon a plaintiff’s performance at the time of his termination.133 Any of the plaintiff’s own self-interested
assertions concerning his abilities are not sufficient to raise a genuine issue of fact.134 The employee’s
perception of himself is not relevant. It is the perception of the decisionmaker which is relevant.135
2. Pretext.
Once a defendant shows a legitimate non-discriminatory reason for an employee’s termination, even if a
prima facie case has been shown by the employee, the employee must then prove not only that the legitimate
non-discriminatory reason was a false reason, but also that the employer’s actions were a pretext for
discrimination based on age: a causal chain in which age plays a dispositive role.136
A plaintiff may demonstrate pretext by presenting evidence that: 1) the employer’s proffered reasons are
factually baseless; 2) the proffered reasons were not the actual motivation for the dismissal; or 3) the proffered
reasons were insufficient to motivate the dismissal.137

I

n trying to establish that the employer’s explanation

was merely pretextual, the plaintiff must “focus on the specific reasons advanced by the employer to
support the discharge.138 Pretext requires more than a mistake by the employer; rather it “means a lie,
specifically a phony reason for some action.” 139
An employee may show that the employer’s reasons were false either directly by persuading that a
discriminatory reason more likely motivated the employer, or indirectly by showing that the employer’s
offered reason is unworthy of belief.140 The Seventh Circuit recently clarified that age-related statements of a
decisionmaker unrelated to the employment decision in question, which are not direct evidence of
discriminatory intent, may be evidence of pretext if the statements are accompanied by other evidence.141
Any pretext determination is concerned with “whether the employer honestly believes in the reasons it
offers,” not whether it made a bad decision.142 The Seventh Circuit has held that courts do not “sit as a superpersonnel department” or “determine whether the employer exercised prudent business judgment.”143
Therefore, it is not for the trier of fact to decide whether the employer exercised prudent business judgment but
rather whether the employer had a legitimate, non-discriminatory reason for its business decisions.144
3. Willful Violations.
If the plaintiff proves a willful violation, liquidated damages in an amount equal to the amount of back pay
damages is awarded.
To prove that an employer willfully violated the ADEA, the plaintiff must prove that “the employer either
knew or showed reckless disregard for the matter of whether its conduct was prohibited by the statute.”145
Simply knowing that the ADEA exists or having a company policy of
non-discrimination does not establish willfulness.146 A violation is willful if it is done voluntarily, deliberately,
and intentionally and not by accident, inadvertence, or ordinary negligence.147

IV. Defenses To ADEA Claims
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The successful defense of claims brought under the ADEA148 requires the defendant to be familiar with
defenses available both by operation of the ADEA itself, as well as those recognized in cases interpreting the
statute. Enforcement of the statute will frequently require that the plaintiff comply with a series of
administrative prerequisites, so an understanding of the administrative deadlines is also an important part of
defending ADEA litigation. Moreover, there are times when rulings in related state actions can have a
preclusive impact on the viability of an ADEA claim in federal court. In the following paragraphs, we review
the major defenses that have been applied by the courts interpreting the ADEA.
A. Bona Fide Occupational Qualification.
Under the ADEA, employers are allowed to differentiate between individuals based on age “where age is a
bona fide occupational qualification reasonably necessary to the normal operation of the particular business.”149
This is a narrowly construed affirmative defense that applies primarily to the hiring and discharge of an
employee.150 To prevail, an employer must present evidence that treating employees differently based on age
is reasonably necessary to its primary mission, it is impractical to make individualized decisions, and there is a
factual basis for believing that all older individuals would be unable to perform safely and efficiently.151
The BFOQ defense has been successful in support of limitations on hiring for entry level campus police
officers over 45152 and entry level highway patrol officers over 32.153 A mandatory retirement age of 50 for
uniformed state police has also been successfully defended.154
Employers have not been successful in using the BFOQ defense where advances in science have made it
more practical to individually screen.155 Examples include mandatory disqualification of airline flight engineers
at age 60,156 mandatory retirement of state troopers at age 55157 and mandatory retirement of school bus drivers
at age 65.158

T

he existence of a bona fide occupational qualification is

a question of fact.159 The defendant should expect to present evidence from such sources as medical
experts, scientists (i.e. gerontology), governmental regulations and industry practice.160 This evidence should
be focused on the particular position at issue rather than the enterprise as a whole.161
B. Reasonable Factors Other Than Age.
Employment decisions which have a disparate impact on the ADEA’s class of older employees are not
prohibited “where the differentiation is based on reasonable factors other than age.”162 This defense arises by
statute and it is not considered an affirmative defense.163
The “reasonable factors other than age” defense (RFOA) is used when the employer’s decision involves
factors which may also correlate with a person’s age. Examples of such factors include work experience and
years of service. Although these factors may correlate with age, they are analytically distinct and do not violate
the ADEA when relied upon independently of age considerations.164
In Hazen Paper Co. v. Biggins,165 a 62 year old technical director was terminated a few weeks short of his
pension vesting. The plaintiff made a claim under both ERISA and the ADEA. The jury found for the plaintiff
on both counts and the First Circuit affirmed. The Supreme Court reversed.
Critical to the Supreme Court’s analysis was its opinion that inaccurate stereotyping of the elderly was “the
essence of what Congress sought to prohibit” when it enacted the ADEA.166 Although it “requires the employer
to ignore an employee’s age...it does not specify further characteristics that an employer must also ignore.”167
“When the employer’s decision is wholly motivated by factors other than age, the problem of inaccurate and
stigmatizing stereotypes disappears. This is true even if the motivating factor is correlated with age, as pension
status typically is.”168 Nevertheless, “because age and years of service are analytically distinct, an employer can
take account of one while ignoring the other, and thus it is incorrect to say that a decision based on years of
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service is necessarily ‘age based’.”169 Since the decision to fire Biggins was not based on misconceptions about
the competence of older workers, Hazen Paper did not violate the ADEA.
The Seventh Circuit has interpreted the RFOA defense as prohibiting the use of disparate impact theory to
prove an ADEA claim.170 In EEOC v. Francis W. Parker School,171 the Seventh Circuit followed Hazen Paper
Co. and held that decisions made independent of age but which happen to correlate with age are not actionable
under the ADEA. As a result, the court upheld a school policy linking wage to years of experience which
precluded the school from hiring a 63 year old drama teacher with 30 years of experience in favor of an
applicant with one year of experience. The position ultimately paid $22,000. Presumably, the applicant’s 30
years of experience would have cost the school too much money in salary for the position.
In sum, the RFOA defense is useful in situations where the employer’s decision has a differential impact on
persons protected under the ADEA. To be successful with this defense, it must not be a pretext for age
discrimination but instead, involve factors that are analytically distinct from age.
C. Good Cause.
A related but broader defense than the RFOA defense is the “good cause” defense which permits an
employer “to discharge or otherwise discipline an employee for good cause.”172 Simply put, an employer can
still discharge an employee for reasons unrelated to age. This is an affirmative defense where the employer
bears the burden of presenting evidence to the fact finder that justifies the decision.173 A plaintiff may claim
that the reason given is a pretext for discrimination but if the plaintiff fails to support his pretext argument with
evidence, the defense will prevail.
In Visser v. Packer Engineering Associates, Inc.,174 the 64 year old plaintiff was terminated nine months
short of the full vesting of his Packer Engineering pension for failing to pledge his unqualified loyalty to
Kenneth Packer. Two of his co-workers had recently left the employment of Packer Engineering with valuable
clients. As a result of his termination, he eventually joined the breakaway firm but lost two-thirds of his
pension benefits. He then brought suit under the ADEA to recover for the loss of these benefits.
In holding that summary judgment was proper in favor of the defendant, the court observed that the plaintiff
had failed to present evidence that Packer wanted to save money on pension costs or that the reason for the
discharge, disloyalty, was a pretext for age discrimination. Standing alone, Packer’s knowledge of Visser’s age
and pension rights was not enough evidence to withstand a motion for summary judgment.175
Other examples of where the good cause defense has proven successful have involved termination for poor
performance (inability to close deals or failure to sell aggressively),176 failing to promote due to inferior human
relations skills (previously called a female superior a “bitch” and numerous uncontested reports of sexual
indiscretions with colleagues),177 termination for falsifying time cards,178 and poor quality control habits.179
Evidence of good cause not only serves to challenge the element of the plaintiff’s prima facie case that he
was doing his job well enough to meet his employer’s legitimate expectations, it also serves to establish that
age was not a motivating factor in the employment decision. Evidence of dishonesty, abusive conduct toward
superiors or co-workers or the failure to meet age-neutral measuring standards for performance will support
this type of affirmative defense.
D. Good Faith Reliance Upon Administrative Ruling.
The ADEA provides for a very limited defense based upon an employer’s good faith reliance upon an
administrative guideline or regulation. This defense, codified as part of the Portal-to-Portal Act, involves
situations where an employer can prove reasonable reliance upon a written administrative regulation, order,
ruling or interpretation that has been issued by a specific agency.180 The above is incorporated by reference in
the ADEA at §29 U.S.C. 626(e), which provides that “Section 259 of this title shall apply to actions under this
chapter.” If the employer is able to prove good faith reliance, that acts as a bar to any action or proceeding
under the ADEA. This is true even if the regulation, order, ruling or interpretation is later modified or
rescinded by the agency or invalidated by a court.181
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The defense is extremely narrow, and requires proof of three elements: (1) the employer’s action must have
been taken in reliance on an authorized agency ruling; (2) the employer’s action was in conformity with the
agency guideline; and (3) the employer’s action was taken in good faith.182 An employer will be denied the
defense if it relies upon a non-specified agency183 or if the employer fails to comply with the regulation
supposedly relied upon.184
An example of an employer that successfully relied upon the good faith reliance defense is found in Quinn
v. New York State Electric and Gas Corp.185 There, the employer, who had been sued under the ADEA,
asserted that it had relied upon a Department of Labor regulation to exclude persons older than 32 years of age
from entering a bona-fide apprenticeship program. In holding that the employer was entitled to assert the
defense, the Quinn court noted that the employer had in good faith relied upon a Department of Labor
regulation that specifically exempted apprenticeship programs from the provisions of the ADEA.186 This was
despite the fact that the Quinn court had
previously ruled that the regulation at issue was contrary to the ADEA and thus invalid.187
Accordingly, employers seeking to utilize this defense must be able to demonstrate compliance and reliance
upon an appropriate regulation. If all elements are met, the good faith defense may operate to relieve the
employer from liability under the ADEA.
E. Employee Benefit Plans.
In drafting the ADEA, Congress was concerned that there would be an adverse effect on the hiring of older
workers if employers were required to treat all workers alike with regard to benefit plans. As a result, a trade
off was reached in favor of encouraging the hiring of older workers over insuring that the older workers had
absolutely equal benefits.188 Therefore, §623(f)(2) of the ADEA created an exemption that allowed older
workers to be paid lower benefits in plans that were not “a subterfuge to evade the purposes of the Act.”189
To establish the affirmative defense190 set up by §623(f)(2) of the Act, the employer must prove four things:
(1) the plan must be bona fide in the sense that it offers substantial benefits for employees and is not a
sham;
(2) the benefits provided must result from the type of plan described in the section, not what would be
considered a fringe benefit;
(3) the employer’s action must conform to the terms of the plan; and
(4) the plan must not be a subterfuge to evade the purposes of the ADEA.191
The EEOC regulations define “subterfuge” as a discriminatory benefit plan not justified by age-related cost
considerations.192
Because this exemption allows for disparate treatment of older workers, the disparate impact approach
frequently used in Title VII cases would appear to be inapplicable.193 However, the disparate impact must
result from neutral factors such as years of service or years of participation in the plan rather than a specific
limitation which refers to age.194
In defending a bona fide benefit plan against a charge of age discrimination, the employer should be ready
to present evidence on cost comparisons between younger and older workers. Benefit levels should only be
reduced to a level where there is an equivalency between benefit plan costs for all workers. If the cost incurred
for younger workers is roughly equal to that for older workers, the plan should not violate the ADEA despite
the fact that older workers receive lower benefit amounts.195
F. Bona Fide Seniority System.
The ADEA permits employers to treat employees differently by age “to observe the terms of a bona fide
seniority system.”196 Any bona fide seniority system must be based on length of service as the primary criterion
for the equitable allocation of employment opportunities and prerogatives to younger and older workers.197
However, no seniority system shall require or permit the involuntary retirement of any individual between the
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ages of 40 and 70.198 Finally, to be considered a bona fide seniority system, the essential terms and conditions
of the system must be communicated to all affected employees and applied uniformly regardless of age.199
In raising the affirmative defense200 of a bona fide seniority system, the employer bears the burden of
presenting evidence that non-age related factors were used despite the fact that there may be a disparate impact
on older employees.201 This impact is acceptable when motivated by legitimate business reasons.
In Finnegan v. Trans World Airlines, Inc.,202 senior airline employees brought an ADEA action against
TWA after it changed its vacation policy by imposing a four week cap on the amount of vacation time noncontract employees could accrue each year. Some of the senior (older) employees had accrued up to seven
weeks. TWA made this change in policy as a result of a difficult business climate and the troubled financial
condition of the corporation. Under their vacation policy, an employee’s vacation time was based on the
number of years of continuous service with the airline. The amount of vacation time that can be accrued per
year was based on the employee’s seniority within the vacation system.
In holding that the change in the benefit seniority system did not violate the ADEA, the Seventh Circuit
found that the plaintiffs had failed to even make out a prima facie case without deciding the issue of whether
disparate
impact theory can ever be applied to a case of this type. The district court had ruled that the theory was not
applicable to §623(f)(2). Instead, the court focused its analysis on the fact that across the board cuts of wages
or benefits are so tenuously related to discrimination that they do not reach the prima facie threshold.
A company that for legitimate business reasons decides to cut wages across the board, or to cut out dental
insurance, or to curtail the use of company cars is not required to conduct a study to determine the impact
of the measure on employees grouped by age and if it is non-random to prove that the same amount of
money could not have been saved in some different fashion...virtually all elements of a standard
compensation package are positively correlated with age.203
It was enough that the decision was company wide and made in response to business adversity even though its
impact may be felt more by the older workers.
G. Reductions in Force.
Although a reduction in force (RIF) is technically not an affirmative defense to an ADEA violation, the
frequency of charges arising from RIFs has put this kind of claim in a special category of ADEA litigation. In
the absence of direct evidence, a slightly altered McDonnell-Douglas burden shifting analysis still applies. The
first three elements remain the same, namely that the plaintiff must establish over-40 status, satisfactory
performance, and discharge. In a RIF situation, the fourth element changes: instead of proving that the
employer hired a younger replacement, the plaintiff must instead show that younger employees were treated
more favorably than the plaintiff because of the plaintiff’s age.204
The Seventh Circuit has also specifically rejected arguments that RIFs have a disparate impact on all older
employees of a company.205 Accordingly, the only two theories for going forward on an ADEA claim are direct
evidence or burden-shifting.
The RIF typically comes up either in response to the plaintiff’s allegations of less-than-favorable treatment,
or else as the employer’s legitimate reason for the discharge. The Seventh Circuit has been receptive to the
idea that a general reduction in force can satisfy the requirement of an employer’s “legitimate, nondiscriminatory reason” for the termination.206 The focus in the remainder of each case’s discussion becomes
whether the RIF was a genuine basis for the employee’s termination, or instead was simply pretext, with the
real reason being age animus. Factors in analyzing whether the RIF is pretextual include an analysis of other
employees’ reassignments or terminations,207
deviations from an otherwise observed seniority system,208 and economic necessity of reductions in cost.209 As
always, in analyzing pretext issues, it is not so important that the employer’s approach be correct, but that the
employer honestly believes in the reasons it asserts.210 Unless the employee is able to prove that the reduction
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in force is “phony,” downsizing as a result of demonstrable economic necessity will generally prevail over
allegations of age discrimination.
H. Waiver, Release (or Setoff).
As is more fully discussed in Section IV of the Monograph, ADEA was modified in 1990 by the OWBPA,
which added the provisions now found at 29 U.S.C. §626(f). These provisions have frustrated employers’
attempts to enforce settlement/waiver agreements since 1990.211 The leading case regarding waivers is the
United States Supreme Court’s January 26, 1998 decision in Oubre v. Entergy Operations, Inc.212 There, the
Court partially resolved a conflict among circuit courts that governed the validity of releases under the ADEA.
In Oubre, the Supreme Court was confronted with the issue of whether a release that failed to adhere to the
statutory requirements of §626(f) of the ADEA could be enforced.213 Although the employee had signed a
settlement agreement and waiver in connection with her separation, the agreement at issue allowed her only 14
rather than a minimum of 21 days to consider the agreement. Additionally, the agreement failed to incorporate
a 7-day revocation period, and it made no specific reference to Oubre’s rights under the ADEA. In exchange
for her signing the agreement, the settlement provided that she would receive payments over the course of four
months. After receiving the payments, Oubre then filed her charge of age discrimination and proceeded to file
a complaint in federal court.214
Defendant Entergy moved to dismiss, noting that although the release failed to meet ADEA requirements
for releases, Oubre had nonetheless ratified the defective release by failing to return, or offer to return, the
settlement payments. The Court rejected the ratification argument, noting that Congress had imposed a strict,
unqualified statutory stricture on waivers. Accordingly, the Court held that it could not use the common-law
doctrine of ratification to undermine the statutory requirements of the ADEA.215 Accordingly, the defective
release, which was invalid,216 could not be used to defeat Oubre’s ADEA claim.217
Knowing the implications of Oubre is critical to determining whether one has a viable waiver defense. As
now revealed by Oubre, the ADEA’s prerequisites are to be adhered to in all respects, and the failure to do so
will “foreclose the employer’s defense.”218 As amended by the OWBPA, the party asserting the validity of a
waiver has the burden of proving in a court of competent jurisdiction that a waiver was knowing and
voluntary.219 Documentary evidence and express acknowledgement of each aspect of the elements of a waiver
appears to be an effective method of ensuring compliance.220
On the other hand, since the OWBPA amendments, employers have had their releases and waivers declared
invalid for reasons including failure to comply with specified timing requirements,221 failure to make proper
disclosures regarding ADEA rights,222 and a failure to provide required job title and age information in
connection with an exit program.223 Employers should note that the requirements for validity of individual
waivers is different than the requirements for validity of waivers offered in connection with an RIF.224 Waivers
in connection with an EEOC charge are also subject to slightly different standards.225
As a final matter, if an employer is faced with an invalid release, and has already paid out settlement funds,
the employer should be sure to file counterclaims for restitution or recoupment, and also should plead the
alternative affirmative defense of setoff.226 Although the settlement funds may not be recouped, they can at
least be applied against any adverse judgment, and if there is no judgment against the employer, a collection
action against the former employee can be instituted, if necessary.
I. Claim or Issue Preclusion.
At times, the concepts of collateral estoppel or res judicata will arise in connection with ADEA claims.
Typically, these defenses are based upon litigation in which related issues have already been decided. The
effect of previously decided issues or claims can give rise to additional affirmative defenses that can be raised
by the employer.
For example, in Brzostowski v. Laidlaw Waste Systems, Inc.,227 the plaintiff was barred from proceeding
with his ADEA claim after she had previously sued her employer on a state law breach of contract theory and
lost. The Brzostowski court noted that the elements of a res judicata defense were threefold: (1) judgment on
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the merits in an earlier action; (2) identity of the parties in the earlier and later action; and, (3) identity of the
cause of action between both suits.228 Moreover, the court noted that res judicata operates to bar not only issues
that were actually raised in an earlier lawsuit, but also all issues that could have been raised.229
In Brzostowski, the first and second elements were conceded. Thus, the only issue before the court was
whether there was “identity” between the two actions, one alleging breach of contract, the other alleging a
violation of the ADEA.
The court held that there was identity between the two actions, and thus the second ADEA action was
barred by operation of res judicata. In so holding, the court noted that the claims both arose out of the “same
core of operative facts,” namely plaintiff’s termination and whether the employer complied with its legal
obligations.
The Brzostowski case teaches that the focus in res judicata caselaw is on the facts giving rise to the claims,
and it is this approach that has been relied upon in subsequent caselaw.230 Accordingly, an employer seeking to
avail itself of the defenses of collateral estoppel or res judicata must inquire initially about whether there has
been previous litigation between the employer and employee that has been brought to judgment.231 If so, and if
there is a commonality between the factual allegations, a defense of collateral estoppel or res judicata may be
available to the employer.232
J. After-Acquired Evidence.
After-acquired evidence is evidence discovered after an employee is discharged in violation of the ADEA
and the employer later discovers wrongful conduct of the employee that would have led to discharge if it had
been discovered sooner.233 Until fairly recently, a split existed among the Courts of Appeal as to whether afteracquired evidence could operate to bar recovery under the ADEA.234 The Seventh Circuit in Kristufek v.
Hussman Foodservice Co. (Toastmaster Div.)235 held that such evidence could not be used to completely bar
recovery, because the proper focus was on whether the termination was properly based upon what was known
at the time of the discharge.236
The Supreme Court resolved this issue with its holding in McKennon v. Nashville Banner Publishing Co.,237
in which the Court held that recovery under the ADEA could not be barred by the discovery of evidence
subsequent to the unlawful termination. In so holding, the court noted that the employer could not have been
motivated by knowledge it did not have, and thus could not legitimately assert that the employee’s termination
was based upon information that it did not have.238 The Court also distinguished after-acquired evidence
(where the misconduct is discovered after the termination) from mixed-motive situations (where the
misconduct or other basis for firing is known at the time of termination).239 Accordingly, an ADEA plaintiff is
not barred from recovery by after-acquired evidence that would have been sufficient to justify termination. But
that same evidence will operate to limit an ADEA plaintiff’s recovery.
The McKennon court also held that in after-acquired evidence situations, neither reinstatement nor front pay
will be appropriate remedies where the employer “would have terminated, and will terminate, in any event and
upon lawful grounds.”240 In addition, a back pay award is to be based upon the date of the employee’s unlawful
discharge to the date the new information was discovered.241
Thus, in practice, after-acquired evidence can be used to limit the amount of damages that can be recovered
from an employer who has been found to have violated the ADEA. In order to rely upon after-acquired
evidence, the employer must be able to establish that the severity of the wrongdoing was such that the
employee would have been terminated on those grounds alone if the employer had known of it at the time of
the discharge.242 Accordingly, it has been noted that evidence that particular misconduct would have led to
termination must be produced in order to rely upon this defense.243 Critical to mounting this defense will be
affidavits and established policies and practices that show that misconduct will result in termination.244
K. Procedural Defects.
Perhaps the most straightforward defenses available to an employer are those that arise out of the failure to
comply with requirements set forth by the EEOC for filing charges. As a matter of well-settled procedure, in
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Illinois, an aggrieved employee must file a charge with the EEOC within 300 days of an alleged unlawful
practice.
In States that do not have an equivalent state agency for the enforcement of prohibitions against age
discrimination, the filing period is 180 days.245 Because Illinois’ Human Rights Act prohibits age
discrimination, with investigations authorized by the Department of Human Rights, the provisions of 29
U.S.C. §626(d)(2) apply, which extends the period for filing to within 300 days of the alleged unlawful
practice.
In States where there is no worksharing agreement between the state investigating agency and the EEOC, an
additional prerequisite for the 300-day limitation period is the filing of a claim with the state agency within
240 days of the alleged discrimination.246 In Illinois, a worksharing agreement between the Illinois Department
of Human Rights and the EEOC appears to have avoided many of the quandaries arising out of the
applicability of a 240-day versus 300-day limitations period.247
Even assuming, however, that the charge is timely filed, a separate limitations period applies once a charge
with the EEOC is either dismissed or terminated. Pursuant to 29 U.S.C. §626(e), the EEOC must now issue a
notification to the plaintiff, who must then institute a civil action within 90 days of receipt of the notice.248
In nearly every case, the employer’s ability to prove one or more of the defenses described above will defeat
or severely prejudice the plaintiff’s ability to go forward on an ADEA claim. At a minimum, these defenses
have a significant impact upon a plaintiff’s recoverable damages. Accordingly, counsel representing employers
will do well to ensure full familiarity with the wide range of defenses that have been recognized under the
ADEA.

V. Remedies Under The ADEA.
The remedial provisions of the Age Discrimination In Employment Act are set forth in sections 626(b) and
626(c)(1) of the Act.249 These provisions are aimed at making the victim of age discrimination whole. In order
to achieve this goal, section 626(b) of the ADEA incorporates the remedial and enforcement provisions of
section 211(b), section 216 (except subsection (a)) and section 217 of the Fair Labor Standards Act (FSLA).250
In addition, section 626(c)(1) of the ADEA provides courts with broad discretionary power to “grant such legal
or equitable relief as will effectuate the purposes of” the ADEA. The broad range of remedies available under
the ADEA and the relevant portions of the FLSA include:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

back pay;
reinstatement;
front pay;
liquidated damages (equal to the amount to back
other injunctive relief such as reinstatement or
reasonable attorney’s fees; and
costs of the action.

pay);
promotion;

In analyzing the remedies available, it is useful to review and consider cases decided under both the ADEA
and the FLSA as well as cases applying similar remedies under other statutes, such as Title VII, §1983 of the
Civil Rights Act, and the Americans with Disabilities Act.
Below is a brief overview of the legal and equitable remedies available as well as factors which may
mitigate certain types of relief and the tax treatment of an ADEA settlement or award.
A. Back pay (Lost Wages And Benefits).
Generally, once discrimination has been shown, an award of back pay is made in order to restore a victim of
discrimination back to the position he would have been in absent the discrimination.251 Back pay includes
those losses suffered from the date the discrimination occurred up to the time of trial or the date the
discrimination is otherwise remedied. Such losses typically consist of lost wages and fringe benefits such as
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health, disability and life insurance, social security, savings plans and pensions. A back pay award may also
take into consideration lost raises and opportunities to work overtime.252
Although back pay is presumed appropriate in an ADEA case, this presumption may be rebutted if the
aggrieved employee would not have been hired or would have been discharged even if no discrimination had
occurred. A back pay award may also be denied where the award would bankrupt the employer and render it
judgment proof.253 Also, where there is uncontroverted evidence that the employee planned to quit his or her
job, back pay should not be awarded if this would place the employee in a better position than he or she would
have been had the discrimination not occurred.254
In calculating lost wages, all you need to remember is that an employee is only entitled to the amount the
employee would have earned but for the discrimination. Calculating the value of lost benefits is more difficult
and expert testimony may be required. The case law provides little guidance on how benefits should be
calculated. For instance, there is a split of authority among the circuits over whether the remedy for lost
insurance benefits is to simply convert to cash or, instead, to limit recovery to those expenses actually incurred
by either replacement of lost insurance or because of occurrence of the insured risk.255
There are several factors which should be considered to help reduce the amount of a back pay award. One
such factor is after-acquired evidence of wrongdoing. If an employer discovers that the plaintiff engaged in
conduct which by itself would have justified termination if known at the time, such evidence is relevant to the
calculation of a back pay award. Specifically, in situations where the wrongful conduct of the employee is
discovered after termination, through the course of discovery, the recovery for back pay is limited to the date
of the unlawful action through the date that the new information was discovered.256
Another factor is subsequent employment. If plaintiff secures equal or greater pay through subsequent
employment, he or she is not entitled to back pay. It is an employee’s duty to mitigate any back pay loss by
undertaking reasonable efforts to locate comparable employment.257 However, an employee has no duty to go
into another line of work, accept a demotion or take a demeaning position. Similarly, there is no obligation to
seek employment which is not consistent with one’s skills, background, and experience.258 The burden is on the
employer to demonstrate an employee’s failure to mitigate damages by showing a lack of diligence in the
employee’s job search and availability of comparable work. Based upon this
evidence, the trier of fact makes a prediction of when reasonable efforts should have resulted in employment.
However, as some courts have acknowledged, a former employee may postpone immediate efforts to seek
employment upon the reasonable expectation that he or she would be reinstated.259 Defense counsel may want
to consider utilizing a vocational rehabilitation expert to testify about the reasonableness of an employee’s
efforts.
When the employee obtains a new job with another salary, it is relatively easy to determine the extent of
mitigation.260 However, if a terminated employee establishes a business of his own as a reasonable alternative
to finding other comparable employment, mitigation of damages is not so readily determined because of the
nature of self-employment. In such cases, the court must analyze the specific pay and benefit mechanism to
determine whether the employee is paid a salary, whether personal expenses have been absorbed by the
business or whether any benefits have been disguised as expenses or reinvested profits.261 Defense counsel
should guard against plaintiffs using the ADEA as a tool for insuring plaintiff’s fledgling business while it
continues to sustain losses. Ordinarily, damages should only extend to that point in time when the sting of the
discriminatory conduct has ended. The burden still remains on the employer to prove whether and by how
much the back pay award should be reduced. A jury’s verdict will be sustained so long as there is a rational
basis for it in the evidence. 262
An employer’s offer of reinstatement may also stop the accrual of back pay provided the offer is
unconditional and relates to an acceptable job position.263 A plaintiff may reject the offer of reinstatement if
rejection is reasonable under the circumstances such as the existence of an intolerable work atmosphere.264
Another factor to be considered in calculating back pay is the receipt of post-employment benefits.
Typically, unemployment benefits or welfare payments received by a plaintiff during the period for which
back pay is awarded are treated as collateral benefits for which deductions cannot be made from the back pay
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award.265 However, not all courts have strictly applied this rule. The Seventh Circuit has followed the Second
Circuit in holding that a district court has discretion to deduct unemployment compensation from the back pay
award in order to avoid providing an injured party with double recovery.266 A similar argument can be made
with regard to pension and retirement benefits.267 However, the Eighth Circuit held that a discharged employee
who is forced by lost wages to withdraw from pension and retirement plans should not have his back pay
award setoff by pension benefits received.268 Finally, severance pay may also be deducted from the amount of
back pay owed.269
B. Reinstatement.
Reinstatement is considered a preferred remedy under the ADEA and may be required by a court whenever
appropriate. However, courts recognize that hostility may preclude reinstatement where the relationship
between the employer and the employee has become poisoned and the poison is so harmful to the employer’s
legitimate concerns as to make reinstatement an inappropriate remedy.270 As a result, reinstatement tends to be
a more feasible option for an hourly-wage worker than a high-level manager.271 Where reinstatement is
precluded because of existing hostility that is not likely to change, front-pay will be awarded.272
Reinstatement may be denied where the employer can establish that the employee would not have been
employed due to an independent non-discriminatory, after-the-fact reason. In McKennon v. Nashville Banner
Pub. Co.,273 the U.S. Supreme Court refused to impose reinstatement when after-acquired evidence of
removing and copying confidential business records sufficed to justify the plaintiff’s discharge independent of
any age discriminatory motivation. The Supreme Court stated that neither reinstatement nor front pay are
appropriate where the employer would have terminated the employee anyway on lawful grounds.274 Similarly,
when an unconditional offer of reinstatement is unreasonably rejected, no further duty to reinstate will be
imposed.275
C. Front Pay.
If reinstatement is not appropriate or feasible, a court has the discretion to award front-pay based upon a
prediction about how long the plaintiff would have remained employed.276 Front pay is the difference (after
discounting to present value) between what the plaintiff would have earned in the future had he been reinstated
at the time of trial and what he would have earned in his next best employment.277 As with back pay, lost
benefits may be included in front-pay awards so long as the plaintiff has not found employment with equal
benefits or a superior salary that would offset the lost benefits that would have otherwise accrued. Although it
varies by jurisdiction, in the Seventh Circuit, the availability and amount of front pay is determined by the
judge and not the jury.278
D. Liquidated Damages.
Where there is a willful violation of the ADEA, an employer can be ordered to pay liquidated damages of
double the back pay award. The Supreme Court has defined “willfulness” as occurring where an employer acts
either with knowledge or with reckless disregard for whether its conduct violated the ADEA.279
The “reckless disregard” standard may be proven by circumstantial evidence and can be found even when
age was not the predominant motivating factor or the employer’s conduct was less than outrageous.280 A willful
violation has also been found where an employer fails to seek advice for decisions that clearly implicate the
ADEA.281 On the other hand, a court has discretion to excuse an employer from paying liquidated damages if it
finds that the employer was acting in good faith and reasonably believed that its conduct was lawful.282
In calculating liquidated damages, only the back pay award, including fringe benefits, is doubled.283
No damages other than liquidated damages are available in an ADEA action. Therefore, there can be no
recovery for compensatory or punitive damages.284 In addition, an ADEA plaintiff may not recover damages
for pain and suffering or for emotional distress.285
E. Prejudgment Interest.
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Prejudgment interest on back pay may be awarded to compensate a plaintiff for the loss of the use of
money.286 However, there is a split of authority as to whether an award of prejudgment interest may be made
along with a liquidated damages award.287 The Seventh Circuit has opined that prejudgment interest should not
be allowed where the plaintiff has been awarded liquidated damages.288 However, a number of courts have held
that it is within a court’s discretion to award or deny prejudgment interest. These courts have denied interest
when a “generous amount of” front-pay was awarded289 or the amount of back pay was not easily
ascertainable.290
F. Costs.
Costs, which are disbursements necessary for the prosecution or defense of a claim, are recoverable in an
ADEA action. Under Fed.R.Civ.P. 54(d), routine costs such as docket fees, subpoena witness fees, jury
charges and needed depositions transcripts may be awarded.
Where an employer makes an offer of judgment under Fed.R.Civ.P. 68 and the offer is rejected by the
plaintiff who receives a judgment which is less than the offer, the plaintiff is liable for those costs incurred
after the offer.291 However, if the offer is accepted, the plaintiff, may be entitled to costs in addition to amount
of damages already agreed on because she is deemed the prevailing party. To avoid this result, defense counsel
should specifically state that an offer of judgment includes costs.
G. Preliminary Injunctions.
Preliminary injunctive relief, such as reinstatement during litigation, has been awarded where the plaintiff
can show a substantial likelihood of success on the merits and evidence of irreparable harm. Irreparable harm
has been held to exist where the employee’s economic stability would otherwise be jeopardized by the
employer’s action.292 A preliminary injunction may also be awarded to prevent further alleged discriminatory
practices293, or to ensure that the critical records sought by the EEOC during an investigation are not
destroyed.294
H. Attorney Fee Awards.
Since the ADEA incorporates §16(b) of the FLSA, attorney’s fees may be awarded to prevailing
plaintiffs.295 Although Title VII also awards a prevailing plaintiff with fees incurred in administrative
proceedings,296 courts are divided as to whether such fees are available under the ADEA.
The ADEA does not provide for an award of attorneys’ fees to a prevailing defendant.297 However, a
successful defendant can recover costs under Fed.R.Civ.P. 55(d) and attorneys’ fees under the common law
rule if the plaintiff-employee brought the ADEA lawsuit in bad faith. A defendant may also be able to recover
attorney’s fees from the EEOC if the court finds that the agency’s position in prosecuting the action was not
“substantially justified”.298
I. Tax Treatment For Recoveries.
The tax treatment of ADEA recoveries was decided by the U.S. Supreme Court in Commissioner v.
Schleier.299 Prior to Schleier, the majority of circuit courts held that ADEA recoveries were non-taxable.
Schleier holds that amounts received by a plaintiff in settlement of an ADEA claim are not on account of
personal injuries or sickness so as to fall within the exclusions to gross income and are, therefore, taxable.
In addition, on August 20, 1996, Congress passed the Small Business Job Protection Act of 1996, amending
Internal Revenue Code §104 so as to make most emotional distress recoveries taxable. The principal target of
this legislation, as expressed in a conference committee report, was employment litigation. The basic rule now
is that, apart from actual medical expenses (which may include psychiatric expenses), a recovery or settlement
is taxable income unless there is a showing of a physical injury or physical sickness.
The remedies available under the ADEA are, by necessity, flexible and multi-faceted to provide the courts
with a range of tools necessary to redress the various harmful results of an employer’s discriminatory action
against older workers. In handling these cases, the alert practitioner should be aware of the wide range of
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possible options available to the courts and factors which may eliminate or mitigate certain remedies. The
remedies available in a particular factual situation can be determined by bearing in mind the broad statutory
purpose of making the aggrieved party whole and the public policy interest of preventing double recovery or a
windfall to the claimant.

VI. Special Consideration For
Releases Under The ADEA.
Often, as part of a severance package or termination agreement, an employer will ask a departing employee
to sign a waiver or release of potential claims, including those related to possible causes of action for age
discrimination. A review of the ADEA would not be complete without a consideration of the requirements
imposed by the ADEA and related legislation in order for such releases to be deemed valid and enforceable.
A. Prior Law and the OWPBA.
In 1989 the Supreme Court of the United States ruled that the ADEA’s prohibition against discrimination in
the terms, conditions and privileges of employment based upon the age of the worker did not extend to
employee benefit plans or other common benefits of the employment relationship.300
In order to overcome the effect of this ruling, Congress passed the Older Worker’s Benefit Protection Act
(“OWBPA”).301
The overall effect of the OWBPA was to require an employer to provide its older workers with the same
level of benefits as provided to younger workers unless the employer can demonstrate a significant cost
justification for not doing so, i.e., unless the employer can affirmatively demonstrate that the cost of providing
a benefits to its older workers is significantly greater than the cost of providing that same benefit to younger
employees. The net result of the passage of the OWBPA was to insure that any reduction in benefits to older
workers is not based upon age considerations alone, but may be predicated upon
age-related cost justifications which exist independently of any discriminatory motive.
B. Effect of the OWBPA Upon Waivers and Releases of

ADEA Claims.

Another important provision of the OWBPA was its requirement that all waivers and releases of claims
under the ADEA by departing employees must be “knowing and voluntary” in order to be valid and
enforceable. The statute provides that a waiver of any right or claim under the laws prohibiting age
discrimination is not considered to be knowing and voluntary, and hence is not valid and enforceable, unless,
at a minimum:
1. The waiver is part of a written agreement between the employer and the individual, and is worded in
such a manner as to be calculated to be understood by the individual, or at least by the average
individual who would be eligible to participate in such an agreement;
2. The waiver or release must specifically make reference to rights or claims arising under the ADEA;
3. The waiver or release cannot affect any rights or claims of the individual that may arise after the date
on which the waiver is executed;
4. The waiver or release must be supported by consideration going to the individual in addition to any
consideration to which he or she is already entitled to receive from the employer;
5. The individual signing the release or waiver must be advised under the written terms of the
instrument to consult with an attorney prior to signing the agreement;
6. The individual must be given a period of at least 21 days in which to consider whether or not to sign
the agreement. (If the waiver is requested in connection with an employment termination program
offered to a group of employees, such as an early retirement incentive program, the consideration
period is extended to at least 45 days);
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7. The waiver or release must allow the individual a 7-day period after the signing of the agreement
during which the employee may revoke the agreement; and
8. If the waiver is requested in connection with an employment termination program offered to a group
of employees, such as an early retirement incentive program, the employer must inform the individual
asked to sign the agreement of the
existence of any class, unit or group of individuals covered by the program; must describe the
eligibility factors for participation in the program, and must state any time limits applicable to
participation in the program. The written notice must also list the job titles and ages of all individuals
eligible or selected for the program, and must likewise contain a list of the ages of all individuals in
the same organizational unit who are not eligible or selected for participation in the program.302
C. The Oubre Decision.
Early this year, the Supreme Court of the United States issued a cautionary tale to all employers who draft
releases of ADEA claims in conjunction with the separation of employees within the protected class. The
Supreme Court’s decision serves as a strong indication of how strictly the lower courts are instructed to
enforce the requirements of the OWBPA as to “knowing and voluntary” waivers.
The Supreme Court’s opinion in the case of Oubre v. Entergy Operations, Inc.,303 involved a power plant
worker who had received poor performance reviews from her employer. She was given the option of either
improving her performance during the coming year or accepting a voluntary termination agreement under the
terms of which she would receive a series of installment payments during a four month period following her
termination. The employee was given 14 days to consider the option during which time she also consulted
with her attorney. She decided to accept the agreement and in doing so signed a release in which she “agree[d]
to waive, settle, release and discharge any and all claims, demands, damages, actions or causes of action…”
against her employer.304
After receiving the agreed-upon consideration promised by her former employer under the terms of the
severance package, the plaintiff filed a charge of age discrimination against the company with the Equal
Employment Opportunity Commission. The EEOC dismissed her charge on the merits but issued her a right to
sue letter after which the plaintiff filed suit against her former employer in federal district court claiming
constructive discharge on the basis of her age, and alleging violation of the ADEA violation as well as state
law.
The plaintiff contended that the terms of the release did not meet the requirements of the OWBPA in several
respects,305 and was therefore not considered “knowing and voluntary” within the meaning of the statute, and
hence was invalid and unenforceable.
The employer responded by contending that under state contract law dealing with waivers, the failure of the
plaintiff to tender back to the employer any of the benefits which she received under the terms of the severance
agreement (in this case, six periodic payments totaling $6,258) within a reasonable time after discovering any
alleged deficiencies in the release which she had signed, served to ratify the release and thereby make it
binding. The company also raised the defense of equitable estoppel based upon the plaintiff’s retention of the
severance payments which it had made to her.
The district court agreed with the company’s position, granting summary judgment in favor of the
defendant-employer,306 and the Fifth Circuit Court of Appeals agreed.307
The Supreme Court granted certiorari308 and reversed, ruling in favor of the former employee, holding that
the release was unenforceable and provided the company no defense to the plaintiff’s ADEA claim.
Specifically, the Supreme Court ruled that the OWBPA, which is designed expressly to protect the benefit
rights of older workers, contains “strict, unqualified statutory strictures on waivers…” which the courts are
bound to apply.309
The OWBPA, said the Court, has established its own standards for assessing the validity of ADEA waivers,
separate and apart from any rules of state contract law applicable to non-ADEA claims.310
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The release in question fell short of the OWBPA’s requirements since the employer failed to give the
plaintiff sufficient time to consider her options to accept or reject the severance package (giving her 14 days to
decided instead of the required 21), and since the terms of the release did not give the plaintiff 7 days after she
signed the agreement in which to change her mind. Lastly, despite its broad, sweeping language as to the types
of claims and causes of action intended to be covered under the terms of the release, the instrument failed to
make specific reference to claims arising under the ADEA.311
Section 201 of the Older Workers Benefits Protection Act312 therefore becomes an important checklist to
which employers must strictly adhere in order to ensure the validity of any waivers or releases of ADEA
claims by departing employees.

Conclusion
In the 31 years since its passage, the Age Discrimination in Employment Act has generated a significant
body of case law which has come to dramatically affect the ways in which employers make decisions
concerning the aging work force in this country. Given the ongoing “greying” of the baby boom generation,
and the shear number of employees who fall within the statute’s protected class, it is safe to say that the ADEA
will continue to be a significant factor in decisions affecting the workplace for many years to come.
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Hazen Paper Co. v. Biggins, 507 U.S. 604, 113 S.Ct. 1701, 1708 (7th Cir. 1993); Vol. 3, E. Devitt, C. Blackman and M.
Wolff, Federal Jury Practice and Instructions (4th Ed. 1987), Section 106.07.
148
The text of the ADEA is found at 29 U.S.C. §623-34.
149
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award in wake of invalid waiver).
182

Page 29 of 32

Illinois Association of Defense Trial Counsel
P.O. Box 7288, Springfield, IL 62791
IDC Quarterly Vol. 8, No. 2 (8.2.i)
Brzostowski v. Laidlaw Waste Systems, Inc., 49 F.3d 337 (7th Cir. 1995).
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on an employee’s resume were insufficient to establish the after-acquired evidence defense where the employer had failed to
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Pearce v. Carrier Corp., 966 F.2d 958, 959 and Nl (5th Cir. 1992).
256
McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 115 S.Ct. 879, 130 L.Ed.2d 852 (1995); Petrovich v. LPI
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257
Meyer v. United Air Lines, Inc. 950 F.Supp. 874 (N.D.Ill. 1997).
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