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On the Horizon: New EEOC Regulation that Redefines an Available Defense
in Disparate Impact Age Claims Most Likely Will Take Effect in 2012
by Denise Baker-Seal
Brown & James P.C.
In November 2011, the EEOC voted 3 to 2 to approve a new regulation that defines “reasonable factors
other than age” for employers defending disparate impact age discrimination cases. The new regulation is expected to take effect in 2012.
The Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. 621, et seq., sets out a defense available
to employers for actions that have a disparate impact or a disproportionate impact on older workers. The ADEA
provides, in part, that “it shall not be unlawful for an employer . . . to take any action otherwise prohibited under
[the Act] . . . where the differentiation is based on reasonable factors other than age.” 29 U.S.C. § 623(f)(1). As
such, when an employer can show that its practices were based on reasonable factors other than an employee’s
age, the employer will not be liable under the ADEA.
The EEOC’s proposed regulation defining “reasonable factors other than age” comes in response to two
United States Supreme Court rulings. In Smith v. City of Jackson, 544 U.S. 228 (2005),
the Supreme Court held that if an employment practice is based on a reasonable
factor other than age, then such a practice is not discriminatory if it has a negative
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it is implemented are common business practices; (2) the extent to which the factor is related to the employer’s
stated business goal; (3) the extent to which the employer took steps to define the factor accurately and to apply
the factor fairly and accurately; (4) the extent to which the employer took steps to assess the adverse impact of its
employment practice on older workers; (5) the severity of the harm to employees within the protected age group,
in terms of the degree of injury and the numbers of individuals harmed, and the extent to which the employer
took preventative or corrective steps to minimize the severity of the harm, in light of the burden of undertaking
such steps; and (6) whether other options were available and the reasons the employer selected the option it
did. See Definition of “Reasonable Factors Other Than Age” Under the Age Discrimination in Employment Act,
75 Fed. Reg. 7212, 7212-16 (proposed Feb. 18, 2010) (to be codified at 29 C.F.R. pt. 1625.7); see also EEOC,
Background Information for EEOC Notice of Proposed Rulemaking on the Definition of “Reasonable Factors
Other Than Age” Under the Age Discrimination in Employment Act of 1967, available at http://www.eeoc.gov/
laws/regulations/qanda_resonable_factors.cfm (last visited Mar. 21, 2012) (hereinafter “Background Information”).
Given that the amended regulation sets forth a variety of factors, whether an employment practice is based
on a reasonable factor other than age will be determined on a case-by-case basis. See Background Information,
supra. All factors do not need to be present in every case in order for an employer to prove its practices were
reasonable and had nothing to do with age. Furthermore, the factors are non-exhaustive. See id. As such, an
employer may put forth evidence of other factors to establish that its employment practice was reasonable. See id.
Additionally, the proposed regulation sets forth factors to determine if an employment practice was based on
a decision other than age. Such factors include: (1) the extent to which the employer gave supervisors unchecked
discretion to assess employees subjectively; (2) the extent to which supervisors were asked to evaluate employees
based on factors known to be subject to age-based stereotypes; and (3) the extent to which supervisors were
given guidance or training about how to apply the factors and avoid discrimination. See Definition of “Reasonable Factors Other Than Age” Under the Age Discrimination in Employment Act, 75 Fed. Reg. 7217; see also
Background Information, supra. Again, an employer need not prove all the factors to establish its decision was
not based on the employee’s age, and the list of factors is non-exhaustive. See Background Information, supra.
It could be argued that the proposed regulation will help employers establish guidelines to comply with
the ADEA. On the other hand, the proposed regulation could make it more difficult for employers to win summary judgment, because whether a business practice was based on a reasonable factor will depend on the
facts of each case. Although the regulation has not become final, as the Office of Management and Budget
must provide input, the EEOC stated that it planned to have the regulation finalized by March 2012. See EEOC,
EEOC Status Report on Retrospective Regulatory Review – January 2012, available at http://www.eeoc.gov/
laws/regulations/retro_review_status_report.cfm (last visited Mar. 21, 2012). As of March 28, 2012, the regulation
had not yet taken effect. See generally 29 C.F.R. pt. 1625.
The changes come in the wake of a general increase in total charges filed with the EEOC, including specifically the increase in the number of age-related claims filed. In 2006, the EEOC received 16,548 ADEA complaints. EEOC, Age Discrimination in Employment Act (includes concurrent charges with Title VII, ADA and EPA)
FY 1997 - 2011, available at http://www1.eeoc.gov/eeoc/statistics/enforcement/adea.cfm?renderforprint=1 (last
visited Apr. 13, 2012). A year later, that figure increased to 19,103 and the number of age claims has continued
to rise generally through 2011. See id. In 2008, there were 24,582 claims; in 2009, there were 22,778 claims; in
2010, 23,264 claims; and in 2011, 23,465 claims. Id.
The new regulation’s true impact will be revealed only once it is approved and courts begin applying it.
With age claims on the rise and a generally aging workforce in an economy that has yet to fully rebound from the
financial crisis, employers likely will get an opportunity to test the regulation. n
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Employment Settlement Contracts:
Reducing the Incidence of Buyer’s Remorse and
Laying the Groundwork for Enforcement
by Jana Brady
Heyl, Royster, Voelker & Allen

Introduction
It is well-established that a case of buyer’s remorse is insufficient to invalidate a contract, whether it is a
commercial contract or a settlement contract. See generally In re Janssen, No. 04-11159ELF, 2009 WL 5216859
(E.D. Pa. Dec. 29, 2009) (“The Debtor’s misgivings regarding his acceptance of the confidentiality provisions of
the settlement are an insufficient basis to negate the settlement agreement.”); United States v. Jupiter Aluminum
Corp., No. 2:07-CV-262 PPS, 2009 WL 418091 (N.D. Ind. Feb. 18, 2009) (finding that the buyer’s remorse of a
party to a consent decree was insufficient to undo the agreement). See also Gevas v. Ghosh, No. 08-1538, 2009
WL 1479320 (7th Cir. May 28, 2009) (enforcing settlement agreement entered into by a prisoner in a Section 1983
case against a prison doctor, where the court refused to void the settlement “because [the court had] no way in
which to substantiate his denial that he ever agreed to a settlement”); Murray v. Art, 189 Fed. Appx. 501 (7th Cir.
2006) (holding that the district court properly enforced the settlement agreement, because the plaintiff prisoner
failed to present any evidence to support his contentions that he did not agree to the settlement offer and that the
prison guards’ attorney “misled” and “deceived” the court into believing that the prisoner accepted the settlement
offer because the prisoner failed to present any evidence proving that he did not agree to the settlement offer).
Employees who develop buyer’s remorse after accepting a settlement offer in an employment lawsuit, however,
have greater ammunition to avoid the enforceability of the settlement contract, inasmuch as there is the additional
requirement that the settlement be “knowing and voluntary” under federal law. Dillard v. Starcon Int’l, Inc., 483
F.3d 502, 507 (7th Cir. 2007); Pierce v. Atchison, Topeka & Santa Fe Ry. Co., 65 F.3d 562, 571 (7th Cir. 1995).
In age discrimination cases, the Age Discrimination in Employment Act (“ADEA”) requires that the employee be
given, in short, “a period of at least 21 days within which to consider the agreement” and “at least 7 days following
the execution of such agreement . . . [to] revoke the agreement.” 29 U.S.C. § 626(f).
As articulated below, employers and defense counsel can reduce the incidence of buyer’s remorse and lay
the groundwork for prevailing on a motion to enforce a settlement contract with preparation and a well-crafted
settlement contract.
Law Applicable to Enforcing Settlement Contracts
Working backwards is a hallmark problem-solving strategy. In the context of crafting an enforceable settlement contract, this strategy translates to being cognizant of the legal standard that a potential judge will apply
in determining whether the parties reached an enforceable settlement contract before the employer or defense
counsel commences settlement negotiations.
Public policy strongly favors the settlement of employment discrimination claims. Eswarappa v. Shed Inc./
Kid’s Club, No. 06-11169-RBC, 2010 WL 604924 (D. Mass. Feb. 18, 2010) (quoting Carson v. American Brands,
Inc., 450 U.S. 79, 88 n.14 (1981) (“In enacting Title VII, Congress expressed a strong preference for encouraging voluntary settlement of employment discrimination claims.”)). State law is applied in determining whether
there was a settlement agreement, but in employment discrimination cases, any settlement agreement must be
 Continued on next page
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knowing and voluntary. See Zilberstein v. Kendall College, 286 Fed. Appx. 938, 940 (7th Cir. 2008) (granting the
employer’s motion to enforce a settlement agreement under Illinois Law in an employment discrimination case);
Dillard, 483 F.3d at 507; Pierce, 65 F.3d at 571. In determining whether a settlement contract was entered into
on a “knowing and voluntary” basis, the judge will examine the totality of the circumstances; yet, an employee
challenging a settlement contract on that ground bears the burden of proving its invalidity. Zilberstein, 286 Fed.
Appx. at 940; Dillard, 483 F.3d at 507; Pierce, 65 F.3d at 571. It is presumed that a settlement agreement is
knowing and voluntary where the plaintiff is represented by counsel. Mia v. Potter, 282 Fed. Appx. 478, 479 (7th
Cir. 2008) (granting the employer’s motion to enforce a settlement agreement in a disability discrimination case).
In the context of an age discrimination lawsuit, the ADEA provides that a settlement is not “knowing and
voluntary” unless, in short: (1) the settlement contract is written in terms that are comprehensible to the average
individual; (2) the settlement contract refers to the employee’s rights and claims that arise under the ADEA; (3)
the settlement contract does not include language which waives future rights or claims; (4) the employee is given
“consideration” (that is, money, benefits, etc.) to which the employee was not already entitled; (5) the employee
is advised in writing to consult with an attorney prior to executing the settlement contract; and (6) the employee
is given at least 21 days to consider the agreement and seven days to revoke acceptance of the offer. 29 U.S.C.
§ 626(f). Note that in situations involving the termination of two or more employees, special rules apply to the
release of federal age claims. The rules require additional time (45 days) to allow the employee to consider the
agreement. 29 C.F.R. § 1625.22.

When a “meeting of the minds” issue arises, the judge will evaluate the events
objectively, based upon written records and not upon the mental processes
or “secret hopes and wishes” of a party. This standard underscores why
prompt documentation of every stage of settlement negotiations is of the utmost
importance.
In addition to the “knowing and voluntary” requirement, a settlement contract is enforceable under Illinois
law only if there is an offer, acceptance, and a meeting of the minds on the material terms of the agreement. Mia,
282 Fed. Appx. at 479; Gutta v. Standard Select Trust Ins. Plans, 530 F.3d 614, 617 (7th Cir. 2008); Dillard, 483
F.3d at 507; Pohl v. United Airlines, Inc., 213 F.3d 336, 338 (7th Cir. 2000); Wilson v. Wilson, 46 F.3d 660, 666 (7th
Cir. 1995); Laserage Tech. Corp. v. Laserage Labs. Inc., 972 F.2d 799, 802 (7th Cir. 1992). When a “meeting of
the minds” issue arises, the judge will evaluate the events objectively, based upon written records and not upon
the mental processes or “secret hopes and wishes” of a party. Newkirk v. Village of Steger, 536 F.3d 771, 774
(7th Cir. 2008); Skycom Corp. v. Telstar Corp., 813 F.2d 810, 814 (7th Cir. 1987); Paxton-Buckley-Loda Educ.
Ass’n v. Ill. Educ. Labor Relations Bd., 304 Ill. App. 3d 343, 350, 710 N.E.2d 538 (4th Dist. 1999). This standard
underscores why prompt documentation of every stage of settlement negotiations is of the utmost importance.

■ Continued on next page
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Practice Pointers
Document Everything . . . the Sooner the Better
Although settlement agreements are enforceable even if the specific terms of a release have not been
discussed or agreed to, to reduce the incidence of buyer’s remorse and to lay the groundwork for an enforceable
settlement contract, it is advisable that the employer or defense counsel prepare a proposed written settlement
contract before making a settlement offer to the employee. See, e.g., Pritchett v. Asbestos Claims Mgmt. Corp.,
332 Ill. App. 3d 890, 773 N.E.2d 1277 (5th Dist. 2002) (enforcing an oral settlement agreement, even though the
written confirmation of the agreement was ambiguous as to payment, because the parties orally agreed to the
essential elements of a sum in exchange for a release. The court stated, “Every feasible contingency that might
arise in the future need not be provided for in a contract for the agreement to be enforceable.”); Lampe v. O’Toole,
292 Ill. App. 3d 144, 685 N.E.2d 423 (2d Dist. 1997) (holding that the parties reached a valid oral settlement
agreement, and such agreement was not invalidated by the plaintiff motorist’s refusal to sign a release); Stone v.
McCarthy, 206 Ill. App. 3d 893, 565 N.E.2d 107 (1st Dist. 1990) (enforcing an oral settlement agreement, even
though the parties were not in agreement as to the terms of the settlement release); Harris v. Ray Johnson Constr.
Co., 139 N.C. App. 827, 534 S.E.2d 653 (2000) (holding that a release need not be negotiated during mediation,
where the plaintiff, whose attorney had entered into an oral agreement with the defendants, argued that she was
not bound by the agreement, because the general release form was not negotiated as a part of the offer of settlement); Coulter v. Carewell Corp. of Okla., 21 P.3d 1078, 1083 (Okla. Civ. App. 2001) (holding that the acceptance
of the settlement offer contained an implied promise to sign a release). Any settlement offer should be conditioned
expressly upon the employee’s acceptance of the terms of the proposed settlement contract. If the matter will be
submitted to mediation or a settlement conference, defense counsel or the employer should provide a proposed
settlement contract to the mediator or judge along with the employer’s position paper or mediation brief.
Documenting the terms of the settlement contract, sooner rather than later, will undercut any subsequent
claim by the employee that the settlement agreement should not be enforced because she or he was not aware
of a particular provision in the settlement contract, such as a confidentiality clause, a no-reemployment clause,
or a tax-allocation provision.
Settlement Contracts in Age Discrimination Cases
As referenced above, the ADEA requires that employees asserting age discrimination claims be provided
with 21 days to consider any settlement agreement and seven days to revoke his or her acceptance of a settlement offer. 29 U.S.C. § 626(f). Although this provision suggests that employees are entitled to a degree of buyer’s
remorse, employers can nevertheless take steps to limit an employee’s ability to back out of a settlement agreement.
Initially, defense counsel and employers should be mindful that this provision of the ADEA applies to agebased claims only; it does not apply to any other claims, such as race or sex discrimination, that the employee
might be asserting also. The seven-day revocation provision of the settlement contract should, therefore, be
written to limit it to the age-based claim, as follows:
John Doe may revoke this Confidential Settlement Agreement and General Release, exclusively as it pertains to his age discrimination claim, for a period of seven (7) calendar days
following the day he executes this Confidential Settlement Agreement and General Release.

■ Continued on next page
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Use of this language (or language to that effect) should allow the employer to argue, in the event the employee
tries to revoke the settlement contract, that the revocation provision applies to the age claim only and that the
settlement contract should be enforced with respect to the remainder of the claims. Doing so may not dispose
of the entire lawsuit, but it might substantially reduce the issues that will need to be litigated and could pave the
way for a viable summary judgment motion if the age-based claim lacks merit.
Also, employers should be cognizant that employees might not always be entitled to revoke settlement
agreements in age discrimination cases, even if the proposed settlement contract contains a revocation provision. For example, in Eswarappa v. Shed Inc./Kid’s Club, No. 06-11169-RBC, 2010 WL 604924 (D. Mass. Feb.
18, 2010), the parties to an age and race discrimination/retaliation in employment lawsuit reached a settlement
agreement. The employer’s attorney prepared a settlement agreement for execution by the employee. The agreement included a seven-day right-to-revoke clause. The next day, the employee revoked the settlement agreement. The employer then filed a motion to enforce the settlement agreement. The court rejected the employee’s
position that she had a legal right to revoke her acceptance of the settlement agreement in light of the seven-day
right-to-revoke clause. Because she had not signed the written agreement yet, the court held that the revocation
provision constituted nothing more than a proposed additional term that was rejected along with the rest of the
proposed agreement. The court went on to say that it was enough that the payment terms were certain and that
the employee had sufficient time to consider the offer. Eswarappa, 2010 WL 604924, at *3.

Confidentiality, Neutral Reference, Non-Disparagement,
and No-Reemployment Provisions
Employment-based settlement contracts should identify clearly the circumstances, if any, under which the
terms of the settlement may be disclosed and the information concerning each party may be shared. Such circumstances frequently are governed by confidentiality, neutral reference, non-disparagement, and no-reemployment
provisions.
Confidentiality provisions should be written in a way that recognizes and accommodates the instances
where parties are legally obligated to disclose information concerning the settlement, as follows:
John Doe agrees not to disclose any information regarding the existence or substance of this
Confidential Settlement Agreement and General Release, except to a licensed tax advisor,
an attorney with whom he chooses to consult regarding the consideration of this Confidential
Settlement Agreement and General Release, or as required by law. John Doe agrees and
affirms that this confidentiality provision is material to this Agreement, and a breach of this provision entitles the employer to damages including, but not limited to, all appropriate damages
awarded by the court, and all costs and attorney fees incurred with recovering the amounts paid.
■ Continued on next page
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If an employer finds itself in a position where it wishes to file a motion to enforce a settlement agreement that
includes a confidentiality clause, the employer, through its attorney, should first seek permission of the judge to
either file the motion under seal or redact the confidential terms of the settlement agreement.
Neutral reference and non-disparagement provisions not only serve to protect the integrity of the confidentiality provision, but also protect the employer’s goodwill; protect against a potential defamation, false light,
or related lawsuit by the employee; and assist the employee in finding new employment, moving on with his life,
and mitigating his alleged damages.
The neutral reference and non-disparagement provision can be listed as part of the consideration that the
employee receives for the release and may state as follows:
Employer agrees to provide John Doe with a neutral letter of employment confirmation reference on Employer’s letterhead within seven days of John Doe’s execution of this Agreement,
stating John Doe’s position and dates of employment. John Doe agrees to direct any further
inquiries by prospective employers regarding his employment with Employer to the Employer’s
employment verification telephone number that Employer agrees to provide to John Doe. John
Doe and Employer shall provide no additional information about the resolution of the employment relationship, the nature and incidence of the employment relationship, or the character
and abilities of John Doe or the management representatives of Employer as relates to the
employment relationship or the character and abilities of John Doe and Employer, except as
required by law or legal process.
The neutral reference letter should be written simply and include the employee’s position, dates of employment,
and the employer’s verification telephone number only.
Finally, a no-reemployment provision is included with the others because, if the employee reapplies for a
position with the employer, it has the potential of creating a new set of circumstances that might not be covered
by the other provisions. It also could be stated simply, as follows:
John Doe agrees not to apply for, or accept employment in the future with, Employer or any of
its affiliated companies and/or organizations.
If this type of provision is added, however, language should be added that states that the former employee’s application for employment with the employer or any of its affiliated companies is ground for not hiring the former
employee. Such language is meant to provide a defense if the former employee seeks employment with the
employer, is rejected, and then sues alleging failure to hire on the basis of discrimination or retaliation.
In sum, by carefully considering the above prior to commencing settlement negotiations, and by conditioning any settlement offers upon a settlement contract that is prepared and disclosed in advance, employers and
defense counsel can reduce the incidence of buyer’s remorse and lay the groundwork for prevailing on a motion
to enforce the settlement contract. n
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Enforceability of Restrictive Covenants in Illinois after
Reliable Fire Equipment v. Arredondo
by Theresa Bresnahan-Coleman
Langhenry, Gillen, Lundquist & Johnson, LLC
Since 1873, the Illinois Supreme Court has held the view that “a contract in total and general restraint
of trade was ‘undoubtedly’ void because it ‘necessarily’ injures the public at large and the individual promisor.
Such a contract deprives the public of the industry of the promisor, and deprives the promisor of the opportunity
to pursue an occupation and thereby support his or her family.” Reliable Fire Equip. Co. v. Arredondo, 2011 IL
111871, ¶ 16 (citing Hursen v. Gavin, 162 Ill. 377, 379-80, 44 N.E. 735 (1896)); see also Linn v. Sigsbee, 67 Ill.
75 (1873). The court, however, also has held the view that “a restrictive covenant will be upheld if it contains a
reasonable restraint and the agreement is supported by consideration.” Reliable Fire Equip., 2011 IL 111871, ¶
16. In the years following this early precedent, the court has applied a three-prong test for assessing reasonableness of non-competition agreements (known as the “rule of reason”). Assuming a restrictive covenant is ancillary
to a valid employment relationship, the covenant is reasonable only if it (1) is no greater than is required for the
protection of a legitimate business interest of the employer-promisee; (2) does not impose undue hardship on
the employee-promisor; and (3) is not injurious to the public. Id. ¶ 18. Additionally, the extent of the employer’s
legitimate business interest could be limited by type of activity, geographical area, and time. Id. ¶ 23.
The “legitimate business interest” component of the three-prong test, however, has not always factored into
every Illinois Supreme Court decision on whether to enforce restrictive covenants, leading lower courts to apply
a narrower analysis when determining the enforceability of non-competition agreements. Two recent appellate
decisions took a narrow approach to enforcing restrictive covenants in employment agreements based on their
understanding that the state supreme court does not embrace the legitimate business interest test. In Sunbelt
Rentals, Inc. v. Ehlers, 394 Ill. App. 3d 421, 431-33 (4th Dist. 2009), the Illinois Appellate Court Fourth Judicial
District upheld the circuit court’s enforcement of a restrictive covenant without applying the legitimate business
interest test, holding that “its application is inconsistent with the [Illinois] Supreme Court’s long history of analysis
in restrictive covenant cases” and that courts should evaluate the reasonableness of a restrictive covenant based
only on time and territory restrictions. Similarly, in Steam Sales Corp. v. Summers, 405 Ill. App. 3d 442, 457, 937
N.E.2d 715 (2d Dist. 2010), the Illinois Appellate Court Second Judicial District distinguished the reasonableness
test contained in the supreme court’s 2006 decision in Mohanty v. St. John Heart Clinic, 225 Ill. 2d 52, 866 N.E.2d
85 (2006), from the legitimate business interest test, deeming them to be two separate tests rather than as one
encompassing the other.
The Illinois Supreme Court put to rest these divergent approaches to enforcing restrictive covenants in its
December 2011 opinion, Reliable Fire Equip. Co. v. Arredondo, 2011 IL 111871. In Reliable Fire, the plaintiff, a
fire system designer and installer, sued two former employees who had joined a start-up business that supplied
fire-alarm systems in the Chicago area, despite having signed agreements not to compete with Reliable Fire in
Illinois, Indiana, or Wisconsin while employed and for one year after their employment ended. Reliable Fire Equip.
Co. v. Arredondo, 2011 IL 111871, ¶¶ 3-7. The circuit court ruled that Reliable Fire failed to prove the existence of a
legitimate business interest that justified enforcement of the covenants. Id. ¶ 8. A divided appellate court affirmed.
While the majority upheld the circuit court’s conclusion, the concurring opinion disagreed with the reasoning for
majority’s decision. The dissent agreed with the reasoning of the concurring opinion but would have reversed
and remanded as a result. Id. ¶ 9.
After granting certiorari, the Illinois Supreme Court considered whether the circuit court applied the correct
legal test to the evidence presented and held that it did not. Id. ¶¶ 13, 45-48. The supreme court made clear that
 Continued on next page
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the legitimate business interest of the employer is a long-established component in the three-part reasonableness test. Id. ¶¶ 17-24, 28-30 (citing Mohanty, 225 Ill. 2d at 52; Cockerill v. Wilson, 51 Ill. 2d 179, 281 N.E.2d 648
(1972); House of Vision, Inc. v. Hiyane, 37 Ill. 2d 32, 225 N.E.2d 21 (1967); Bauer v. Sawyer, 8 Ill. 2d 351, 134
N.E.2d 329 (1956); Hursen, 162 Ill. at 377). The court stated that the common law has recognized several factors
and subfactors within the component of a promisee’s legitimate business interest test, but held that “such factors
are only nonconclusive aids in determining the promisee’s legitimate business interest, which in turn is but one
component in the three-prong rule of reason, grounded in the totality of the circumstances.” Reliable Fire Equip.,
2011 IL 111871, ¶ 42. In so doing, the court overruled Sunbelt Rentals and the holding from Steam Sales Corp.,
finding that they had misread the court’s decision in Mohanty. Id. ¶¶ 28, 30.

In reaching its majority decision in Reliable Fire, the Second District followed the
Kolar test, but the supreme court agreed with the appellate court’s concurring
opinion that enforceability should be based on the totality of the circumstances,
and not on an inflexible two-prong standard. Accordingly, the supreme court
said that appellate court precedent remains intact, but only as “nonconclusive
examples of applying the promisee’s legitimate interest, as a component of the
three-prong rule of reason.”
The court explained that the Mohanty decision did not discuss the legitimate business interest test of the
employer in upholding that case’s restrictive covenant, because the plaintiffs in Mohanty conceded their former
employer’s legitimate business interest in the restrictive covenant and argued only that the activity and temporal
restrictions were overbroad. Id. ¶ 29 (citing Mohanty, 225 Ill. 2d at 64). Nevertheless, the Illinois Supreme Court
in Mohanty “expressly recited the legitimate interest of the promisee as a component of the three-prong rule of
reason,” and concluded that the restraint was not greater than necessary to protect defendants’ interests. Id.
(citing Mohanty, 225 Ill. 2d at 77).
Additionally, the supreme court in Reliable Fire acknowledged, but declined to adopt, the two-factor test from
the First District’s decision in Nationwide Advertising Service, Inc. v. Kolar, 28 Ill. App. 3d 671, 673 (1st Dist. 1975),
which states that a near-permanent customer relationship and employee’s acquisition of confidential information
through his employment are determinative of whether a non-compete agreement will be enforced. In reaching its
majority decision in Reliable Fire, the Second District followed the Kolar test, but the supreme court agreed with
the appellate court’s concurring opinion that enforceability should be based on the totality of the circumstances,
and not on an inflexible two-prong standard. Accordingly, the supreme court said that appellate court precedent
remains intact, but only as “nonconclusive examples of applying the promisee’s legitimate interest, as a component
of the three-prong rule of reason.” Reliable Fire Equip. Co., 2011 IL 111871, ¶ 42.
With the Illinois Supreme Court’s decision in Reliable Fire, the standard for assessing an employer’s legitimate business interest is now as follows:
[W]hether a legitimate business interest exists is based on the totality of the facts and circumstances of the individual case. Factors to be considered include, but are not limited to, the near Continued on next page
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permanence of customer relationships, the employee’s acquisition of confidential information
through his employment, and time and place restrictions. No factor carries any more weight
than any other, but rather its importance will depend on the specific facts and circumstances
of the individual case.
Id. ¶ 43. The holding from Reliable Fire clarifies the supreme court’s position on the test for determining whether
a restrictive covenant is reasonable.
By articulating that a court should decide whether an employer’s legitimate business interest is reasonable
based on the totality of the circumstances, the supreme court makes the test for assessing reasonableness of
non-competes more flexible than it was previously thought to be. Such flexibility is likely to make enforcement
of non-competition agreements easier. The challenge for employers seeking to hire employees subject to such
restrictive covenants will be to evaluate the nature of the non-compete agreement within the context of the work
to be performed by the new hire. If an employer finds itself defending a lawsuit brought by an employee’s former
employer for breach of a restrictive covenant, counsel will need to analyze carefully the non-competition agreement
and gather facts about the nature of the employee’s work with both employers, in order to craft a case-specific
defense to enforcement of the agreement. n

Illinois Whistleblower Act Protects Disclosures
Made to Government Employer
by Susan V. King
Franco & Moroney, LLC
The Illinois Whistleblower Act, 740 ILCS 174, et seq., (“Whistleblower Act”) applies to employers with
one or more employees in Illinois. It provides that an employer may not retaliate against an employee who has
reasonable cause to believe that certain information reveals a violation of a state or federal law, rule, or regulation and either (a) discloses that information to a government or law enforcement agency, or (b) discloses that
information in a court proceeding, an administrative hearing, or before a legislative commission or committee, or
in any other proceeding.
The common law tort of retaliatory discharge as it applies to whistleblowers in Illinois is more generous to
employees than the statutory scheme. The common law provides protection to an employee who reports illegal
conduct to a supervisor and does not go so far as to require disclosure to a government or law enforcement
agency. Specifically, to state a valid retaliatory discharge cause of action under the common law, an employee
must allege that (1) the employer discharged the employee, (2) in retaliation for the employee’s activities, and (3)
that the discharge violates a clear mandate of public policy. Turner v. Mem’l Med. Ctr., 233 Ill. 2d 494, 500, 911
N.E.2d 369 (2009). Reporting to a supervisor is permissible under the common law tort of retaliatory discharge;
an employee need not report only to a government or law enforcement agency. Callahan v. Edgewater Care &
Rehab. Ctr., Inc., 374 Ill. App. 3d 630, 634, 872 N.E.2d 551 (1st Dist. 2007).
In an issue of first impression on appeal, the Illinois Appellate Court Fourth District ruled that disclosures of
suspected unlawful activity made to one’s own employer, who happens to be a government or law enforcement
agency, are covered by the Whistleblower Act. Brame v. City of North Chicago, 2011 Ill. App. (2d) 100760. In
Brame, the plaintiff, Lieutenant Curtis W. Brame of the North Chicago police department, sued the defendants—the
■ Continued on next page
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City of North Chicago, the Mayor of the City of North Chicago, and the Chief of Police, Michael Newsome—under
§ 15(b) of the Whistleblower Act. The plaintiff alleged that Chief Newsome retaliated against him for disclosures
the plaintiff made to the mayor concerning what the plaintiff believed was unlawful activity committed by the chief.
Brame, 2011 IL App. (2d) 100760, ¶ 1. The Mayor of the City of North Chicago had general supervision and
control over the North Chicago police department and was considered by both the trial court and the appellate
court to serve as the plaintiff’s employer. Id. ¶ 7. The defendants moved for summary judgment, arguing that the
Whistleblower Act did not support the plaintiff’s claim, because he disclosed alleged unlawful activity to his own
employer, despite the fact that his employer was a government or law-enforcement agency. Id. ¶ 2. The trial court
agreed and granted the defendants’ motion for summary judgment. Id.

Where an employer is a government or law enforcement agency, an employee
will be found within the bounds of the Whistleblower Act if he discloses unlawful
conduct in a court, administrative hearing, legislative commission or committee,
or other proceeding; to an outside government or law enforcement agency; or to
his employer.

On appeal, the Fourth District reversed and remanded the trial court’s grant of summary judgment. Id. ¶ 3.
The appellate court held that it will not read exceptions into the Whistleblower Act when its language is plain and
consistent. Id. ¶¶ 5, 8. The court reasoned that the legislature likely intended to afford relief to employees retaliated against by their employers, regardless of the nature of the employer’s status. Id. ¶ 12. Therefore, because
the plaintiff had disclosed suspected unlawful conduct to the mayor, which the appellate court noted was “one
of the highest government or law enforcement officials in the jurisdiction,” and which just happened to be his
employer also, the plaintiff nonetheless had complied with the statutory requirements of the Whistleblower Act
and was entitled to its protection. Id. ¶ 8.
Accordingly, under Brame, in cases where a plaintiff’s employer is a government or law enforcement agency,
a seemingly unintended blending of the Whistleblower Act and common law retaliatory discharge occurs. Where
an employer is a government or law enforcement agency, an employee will be found within the bounds of the
Whistleblower Act if he discloses unlawful conduct in a court, administrative hearing, legislative commission or
committee, or other proceeding; to an outside government or law enforcement agency; or to his employer. n
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Employees Must Arbitrate
by Moyenda Mutharika Knapp
Johnson & Bell, Ltd.
Can an employee file suit in court to force an employer to pay relocation benefits when there is a written
agreement for him to arbitrate that dispute? In Heinen v. Northrop Grumman Corp., No. 10-3408, 2012 U.S. App.
LEXIS 2397 (7th Cir. Feb. 7, 2012), the employee argued yes. The employer argued no. The United States Court
of Appeals for the Seventh Circuit agreed with the employer, holding that a “Dispute Resolution Process” signed
by the employee mandated that he arbitrate his dispute rather than seek redress in court. Id. at *4. The Seventh
Circuit ruled that the employee did “not come to terms with the language of the arbitration clause.” Id. at *5.
The plaintiff, employee Gregory Heinen, left his family in California and relocated to Illinois to work for
the defendant, Northrop Grumman. His relocation was contingent upon his execution of the Dispute Resolution
Process, which required that employment-related disputes be arbitrated. He signed that document, along with
an employment contract and a “Supplementary Employee Relocation Agreement.” Id. at *4. Six months after
he relocated, he quit his job. Heinen later sued Northrop, alleging that it failed to pay him promised relocation
benefits. The Seventh Circuit’s opinion did not set forth the specific relocation benefits Heinen requested, but
did mention that Heinen’s main claimed damage item was the foreclosure of his California home two years after
he relocated. The United States District Court for the Northern District of Illinois dismissed Heinen’s suit, finding
that the Dispute Resolution Process required that he arbitrate the relocation benefits claim. Heinen appealed the
“final decision” pursuant to 9 U.S.C. § 16 and 28 U.S.C. § 1291. Id.
The Seventh Circuit affirmed the dismissal. The court of appeals noted that the Dispute Resolution Process,
with certain irrelevant exceptions, such as for pensions and taxes, mandated that “[a]ny employment-related claim
against the company” be arbitrated. Id. It included relocation benefits. The court reasoned that relocation benefits
were clearly employment-related because they are paid as a result of employment. In addition, the relocation
agreement required the signatory to repay any benefits that were provided if the employee quit or was terminated
for cause within twelve months of the relocation. Heinen quit within that twelve-month period.
Heinen unsuccessfully argued that the arbitration provision in the Dispute Resolution Process applied to
employment contract disputes only. The Seventh Circuit pointed out that “that’s not what it says.” Id. at *5. “The
breadth of ‘employment-related’ is why the clause had to exclude taxes and pensions, which are as ‘collateral’
as relocation benefits.” Id. Moreover, because neither the employment contract nor the relocation agreement
contained an arbitration provision, the Seventh Circuit could not “fathom” how Heinen would believe that the
arbitration provision applied to the contract, but not to the relocation agreement. Id.
Interestingly, in its appellate brief, the employer moved for sanctions for Heinen’s appeal, which it alleged
was frivolous. The court of appeals, however, noted that it was not inclined to award sanctions because the employer did not request sanctions through a separate motion as required by Federal Rule of Appellate Procedure
38. The employer subsequently filed that separate motion two weeks after oral argument, but it was “too late.”
Id. at *6. The court mentioned its authority under Rule 38 to sanction Heinen itself after giving notice and an opportunity for a response. Because the court did not issue notice in response to the brief or request a response
to the motion for sanctions, Heinen could “safely” ignore the requested relief in the brief as well as the motion
for sanctions. Id. at *7.
Significantly, this decision upheld an employment-related agreement requiring the employee to arbitrate. It
also implied that the employee may be the one to pay, given that the relocation agreement provided that Heinen
had to repay the employer for all benefits received if he quit or was fired for cause within a year, perhaps giving
pause to other employees with similar agreement provisions. n
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