
A WORD FROM THE PRACTICE CHAIR

Toney Tomaso

As I write this note to you, I am sitting at my desk, 
overlooking the northern parts of Champaign, and 
starting to see the first signs of color changes in the 
treetops. Welcome to the autumn season! I know 
those who live for Halloween, pumpkin spice lattes, 
and sweaters have a huge grin on their face right now. 
By now, I expect you are back in the swing of things at 
school, watching some good football and trying to figure 
out where you put your fall jacket and if it is still in style. 
I must admit, I am looking forward to the change of 
season and all it has to offer.

I want to send out some positive thoughts and well-
wishes to those of you with friends and family in Florida. 
Watching the news feeds covering the devastation left 
in the path of Hurricane Ian can only leave you stunned. 
I want folks to know we are thinking about them today 
and in the coming weeks, as they deal with this terrible 
storm and the damage it has brought forth.

This month my partner Chris Drinkwine has authored 
an article concerning the Malecki case and the recent 
decision issued by the Appellate Court overturning a 
favorable defense finding. There is a great lesson or 
warning to take away from reading this article and the 
case. Make sure you get what you pay for from your IME 
expert. When you ask for an opinion, be as thorough as 
you can in your request and ensure your expert covers 
all the bases you need covered for your defense of the 
claim. 

FEATURE ARTICLE

MALECKI V. IWCC: THE IMPORTANCE 
OF SECURING A COMPLETE CAUSATION 
OPINION 

By Christopher Drinkwine, 
Co-Chair, Appellate Practice Group

The Illinois Workers’ Compensation Commission 
Division of the Illinois Appellate Court rarely reverses 
the Commission because its decision is against the 
manifest weight of the evidence. However, that is what 
occurred recently in Malecki v. Illinois Workers’ Comp. 
Comm’n, 2022 IL App (1st) 210713WC-U. This case has 
several interesting aspects, not the least of which is the 
demonstration of the importance of securing a complete 
causation opinion to counter the treating physician’s 
opinion that the claimant’s job duties have a causal 
connection to the condition of ill-being.

In Malecki, the claimant was employed as a truck 
driver who testified that while on his garbage route on 
July 6, 2016, he started to feel his right foot get heavy 
walking to his truck. As he went along his route, he was 
unable to move his right foot to push the gas and brake 
pedals of his truck. Prior to the alleged accident date 
of July 6, 2016, claimant experienced and was treated 
for lower back pain and a prior MRI revealed a grade 
1 anterolisithesis at L4-L5, spondylosis changes at L4-
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L5, mild arterolisthesis, severe spinal and bilateral 
recess stenosis at L4-L5, and multilevel neural 
foraminal stenosis. However, none of the claimant’s 
pre-July 6, 2016, medical records referenced right 
foot complaints, pain or tingling.

Ultimately, one of claimant’s treating physicians 
made an initial diagnosis of spondylolisthesis and 
opined that the claimant sustained an exacerbation 
of the low back and right lower extremity 
radiculopathy on July 6, 2016 while working. The 
treating physician diagnosed right drop foot and 
recommended a transforaminal lumbar fusion 
of L4-L5 and L5-S1 and ultimately performed the 
surgery. In the treating physician’s opinion, to a 
reasonable degree of medical and surgical certainty, 
the cumulative effects of the claimant’s job duties 
aggravated his longstanding back condition on 
July 6, 2016, resulting in drop foot.

The employer’s Section 12 examining physician 
concluded that the claimant appeared to have 
developed symptoms related to stenosis and 
spondylolisthesis while at work, which was distinct 
from being caused by his work. The employer’s IME 
physician noted that when the claimant developed 
right foot symptoms, he was simply walking back 
to his truck and did not believe that the symptoms 

were related to a work injury in July 2016. The 
employer’s IME found the origins of the claimant’s 
back problem to be at least six years old and a 
progressive issue that finally caught up with him 
while he happened to be at work. The employer’s 
physician offered no opinion as to whether the 
claimant’s job duties contributed to or exacerbated 
his condition.  

Claimant’s Application for Adjustment of Claim 
alleged repetitive trauma in the course of 
employment. The Arbitrator found, among other 
things, that the claimant failed to prove that he 
sustained an accidental injury which arose out of 
and in the course of his employment and that his 
current condition of ill-being is causally related 
to a work accident. The Arbitrator held that the 
evidence did not support a finding of accident and, 
consequently, the claimant’s condition of ill-being 
was not causally related to his employment and 
benefits were denied. The Arbitrator supported 
his findings regarding causal connection by relying 
upon with the employer’s IME expert’s opinion. The 
Commission affirmed and adopted the arbitrator’s 
decision, and the circuit court confirmed the 
Commission’s decision. 

In rejecting the Commission’s causation finding, 
the Appellate Court noted that claimant’s treating 
physician testified that it was not until July 6, 2016 
that the claimant had a motor deficit classified 
as drop foot that the cumulative effects of the 
claimant’s job duties aggravated his longstanding 
back condition on July 6, 2016, resulting in drop 
foot. In contrast, the Appellate Court indicated 
that the employer’s IME physician never offered 
an opinion as to whether the claimant’s job duties 
on July 6, 2016 contributed to his condition of 
right drop foot and instead opined only that the 
claimant’s right foot symptoms developed while 
at work. The Appellate Court explained that the 
claimant never contended that the act of walking 
back to his truck caused or contributed to his 
drop foot, nor did he deny his long-standing back 
condition. The Appellate Court noted claimant’s 
argument was that his work activities on July 6, 
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2016 exacerbated his back condition, resulting in 
right drop foot. The Appellate Court concluded that 
claimant’s treating physician’s causation opinion 
supported that claim, and the employer’s IME 
physician never addressed the issue of repetitive 
work duties exacerbating a pre-existing condition. 
As a result, the Appellate Court held that the 
Commission’s finding that the claimant failed to 
prove a causal connection between his condition 
of ill-being and his employment was against the 
manifest weight of the evidence. 

CONCLUSION

While the Appellate Court’s reversal of the 
Commission’s decision in Malecki was unfavorable 
for the employer in that case, we can make sure 
our claims have well-thought-out expert opinions 
on all disputed issues in the claim so that we can 
rely upon the same in the future defense handling 
of the case. When retaining an expert physician for 
an independent medical examination and asking 
that expert to provide an opinion on the issue of 
causation, its imperative that you are aware of the 
theory of trauma (acute or repetitive) Petitioner is 
alleging and present the proper questions in your 
cover letter for the doctor to provide a complete 
and credible causation opinion. If there is any 
doubt about the theory of injury in your claim, it 
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is perfectly fine to ask for your expert’s opinion 
under both theories. It’s also imperative to ask for 
clarification or a supplemental report from your 
expert if the doctor’s opinions did not completely 
answer the questions presented so that you can 
protect against an outcome like the one that 
occurred in Malecki. 

https://secure.heylroyster.com/attorneys/details.cfm?pageID=4&attorneyID=249


4 /  Below the Red Line

Workers’ Compensation 
Practice Chair
Contact Attorney:
Toney Tomaso - ttomaso@heylroyster.com
217-344-0060 

Workers’ Compensation Appellate
Contact Attorneys:
Toney Tomaso - ttomaso@heylroyster.com
217-344-0060 
Christopher Drinkwine - cdrinkwine@heylroyster.com 
815-963-4454

State of Wisconsin
Contact Attorney:
Kevin Luther - kluther@heylroyster.com
815-963-4454

Jones Act Claims
Contact Attorney:
Ann Barron - abarron@heylroyster.com
618-656-4646

Zo
ne

 1

Dockets Covered:
Collinsville • Herrin • Mt. Vernon
Contact Attorneys:
Toney J. Tomaso
ttomaso@heylroyster.com
618.656.4646

Zo
ne

 2

Dockets Covered:
Quincy • Springfield • Urbana
Contact Attorney:
Bruce L. Bonds
bbonds@heylroyster.com
217.344.0060

Zo
ne

 3

Dockets Covered:
Bloomington • Rock Island • Peoria
Contact Attorney:
Jessica M. Bell
jbell@heylroyster.com
309.676.0400

Zo
ne

 6

Dockets Covered:
Elgin • Geneva • Wheaton
Contact Attorney:
Kevin J. Luther
kluther@heylroyster.com
815.963.4454
Dockets Covered:
Rockford • Waukegan • Woodstock
Contact Attorneys:
Kevin J. Luther
kluther@heylroyster.com
815.963.4454

Zo
ne

 5
Zo

ne
 4

Dockets Covered:
Kankakee • Joliet • Ottawa
Contact Attorney:
Kevin J. Luther
kluther@heylroyster.com
815.963.4454

Ch
ica

go
 Z

on
eContact Attorney:

Brad A. Antonacci
bantonacci@heylroyster.com
Kevin J. Luther
kluther@heylroyster.com
312.971.9807

REGIONAL ZONE MAPS

WWW.HEYLROYSTER.COM

WORKERS’ COMPENSATION OFFICE LOCATIONS

Champaign
301 N. Neil St.
Suite 505
Champaign, IL 
61820
217.344.0060 

Chicago
33 N. Dearborn St.
Seventh Floor
Chicago, IL 
60602
312.853.8700 

Edwardsville
105 W. Vandalia St.
Mark Twain Plaza III 
Suite 100
Edwardsville, IL 
62025
618.656.4646

 Peoria
 300 Hamilton Blvd.
 Second Floor
 Peoria, IL 
 61602
 309.676.0400 

Rockford
120 W. State St.
Second Floor
Rockford, IL 
61101
815.963.4454

Springfield
3731 Wabash Ave.
Springfield, IL 
62711
217.522.8822

St. Louis
701 Market St.
Peabody Plaza
Suite 1505
St. Louis, MO 
63101
314.241.2018

Mi
ss

ou
ri 

Zo
ne

Dockets Covered:
Cape Girardeau • Jefferson City 
Joplin • Kansas City • Springfield
St. Joseph • St. Louis
Contact Attorneys:
Toney J. Tomaso
ttomaso@heylroyster.com

Amber D. Cameron
acameron@heylroyster.com
314.241.2018

Rockford

Peoria

Champaign

Springfield

Edwardsville

Chicago

Zone 5
Waukegan

Zone 5
WoodstockZone 5

Rockford

Zone 6
Wheaton

Zone 4
Joliet

Zone 1
Mt. Vernon

Zone 4
Ottawa

Zone 1
Herrin

Zone 3
Peoria

Zone 2
Springfield

Zone 3
Bloomington

Zone 2
Urbana

Zone 3
Rock Island

Zone 2
Quincy

Chicago 
Zone

Zone 1
Collinsville

Zone 6
Elgin

Zone 4
Kankakee

Zone 6
Geneva

St. Louis

Cape Girardeau

Jefferson City

Joplin

Kansas City

Springfield

St. Joseph

St. Louis



5 /  Below the Red Line

WORKERS’ COMPENSATION PRACTICE GROUP

Practice Group Chair
Toney Tomaso
ttomaso@heylroyster.com

Edwardsville Offi  ce

Amber Cameron
acameron@heylroyster.com

Contact
Attorney: 
Toney Tomaso
ttomaso@heylroyster.com

John Flodstrom
jfl odstrom@heylroyster.com

Springfi eld Offi  ce

Jessica Bell 
jbell@heylroyster.com

John Langfelder
jlangfelder@heylroyster.com

Contact
Attorney:
Dan Simmons
dsimmons@heylroyster.com

Champaign Offi  ce

John Flodstrom
jfl odstrom@heylroyster.com

Joseph Guyette 
jguyette@heylroyster.com

Toney Tomaso
ttomaso@heylroyster.com

Samuel Brolley
sbrolley@heylroyster.com

Contact
Attorney: 
Bruce Bonds
bbonds@heylroyster.com

Chicago Offi  ce

Kevin Luther
kluther@heylroyster.com

Contact
Attorney:
Brad Antonacci
bantonacci@heylroyster.com

Joseph Rust
jrust@heylroyster.com

Britanny Jocius
bjocius@heylroyster.com

Leah Nolan
lnolan@heylroyster.com

Rockford Offi  ce

Contact
Attorney: 
Kevin Luther
kluther@heylroyster.com

Heidi Agustsson
hagustsson@heylroyster.com

Steve Getty
sgetty@heylroyster.com

Jordan Emmert
jemmert@heylroyster.com

St. Louis Offi  ce

Amber Cameron
acameron@heylroyster.com

Contact Attorneys: 

Toney Tomaso
ttomaso@heylroyster.com

Jenna Scott
jscott@heylroyster.com

Peoria Offi  ce

James Manning
jmanning@heylroyster.com

Melinda Rowe-Sullivan
mrowesullivan@heylroyster.com

Craig Young
cyoung@heylroyster.com

Contact
Attorney: 
Jessica Bell
jbell@heylroyster.com

Bruce Bonds
bbonds@heylroyster.com Appellate

Contact
Attorney:
Toney Tomaso
ttomaso@heylroyster.com

Christopher Drinkwine
cdrinkwine@heylroyster.com



6 /  Below the Red Line

Below is a sampling of our practice groups highlighting a partner who practices 
in that area – For more information, please visit our website
www.heylroyster.com

Under professional rules, this communication may be considered advertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form.
To be certain of their applicability and use for specifi c situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.

Peoria
300 Hamilton Blvd.
Second Floor
Peoria, IL 
61602
309.676.0400 

Champaign
301 N. Neil St.
Suite 505
Champaign, IL 
61820
217.344.0060
 

Chicago
33 N. Dearborn St.
Seventh Floor
Chicago, IL 
60602
312.853.8700 

Edwardsville
105 W. Vandalia St.
Mark Twain Plaza III
Suite 100
Edwardsville, IL 
62025
618.656.4646

Rockford
120 W. State St.
Second Floor
Rockford, IL 
61101
815.963.4454

Springfi eld
3731 Wabash Ave.
Springfi eld, IL 
62711
217.522.8822

St. Louis
701 Market St.
Peabody Plaza
Suite 1505
St. Louis, MO 
63101
314.241.2018

Jackson
200 W. Jackson St.
Suite 200
Ridgeland, MS 
39157
800.642.7471

Healthcare
Katie H. Anderson
kanderson@heylroyster.com 

Insurance Services
Patrick Cloud
pcloud@heylroyster.com

Long Term Care/Nursing Homes
Tyler Robinson
trobinson@heylroyster.com

Professional Liability
Renee Monfort 
rmonfort@heylroyster.com

Toxic Torts & Asbestos
Jennifer Johnson
jbjohnson@heylroyster.com 

Trucking/Motor Carrier Litigation
Matt Heffl  efi nger
mheffl  efi nger@heylroyster.com

Workers’ Compensation
Toney Tomaso
ttomaso@heylroyster.com

Appellate Advocacy
Ann Barron
abarron@heylroyster.com

Business and Commercial Litigation
John Heil
jheil@heylroyster.com

Business Organizations & Transactions
Ken Davies 
kdavies@heylroyster.com

Casualty/Tort Litigation
Nick Bertschy
nbertschy@heylroyster.com

Civil Rights/Section 1983 & Correctional Healthcare
Keith Fruehling
kfruehling@heylroyster.com

Construction
Mark McClenathan
mmcclenathan@heylroyster.com

Employment & Labor
Brian Smith
bsmith@heylroyster.com

Governmental
Andy Keyt
akeyt@heylroyster.com

Scan this QR Code
for more information about
our practice groups and attorneys


