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A Word From 
The Practice Group Chair

Ever since the 2011 statutory changes went into effect 
and the State of Illinois allowed for the introduction and 
use of AMA impairment ratings under Section 8.1b, we 
have been talking to you about how to interpret the new 
AMA impairment rating provision. Questions have arisen 
such as, which party is obligated to obtain such a rating 
report, how much weight should be given to a report, 
can a claimant argue such a rating offers no evidentiary 
value at all? 

While these discussions have been ongoing, thanks 
to a flurry of appellate court decisions in 2016, it appears 
we have some concrete answers to these questions. At 
this point, we can now offer our thoughts on how AMA 
impairment ratings may impact the future handling of 
our claims. 

The attorneys at Heyl Royster have had nothing but 
positive experiences in the trenches when arguing and 
using AMA impairment ratings at trial and in pursuit of 
settlements. I do not considered AMA impairment reports 
a waste of money, and strongly recommend them except 
in the unique situation where your employee is a low wage 
earner with a small average weekly wage, which would 
make obtaining a rating cost-prohibitive. In this month’s 
edition, Brad Elward of our Peoria office discusses the latest 
case law interpreting section 8.1b so you have clarity as 
to how this section of the Act will impact your future file 
management.

Toney J. Tomaso
Workers' Compensation Practice Chair
ttomaso@heylroyster.com

High Court Denies Leave to Appeal 
in AMA Rating Report Case: 
What This Means for Your Claims

In late November the Illinois Supreme Court denied 
the employer’s petition for leave to appeal in the decision 
of Corn Belt Energy Corp. v. Illinois Workers’ Compensation 
Comm’n, 2016 IL App (3d) 150311WC, which held that 
section 8.1b of the Workers’ Compensation Act, the so-
called AMA impairment rating report provision, did not 
require the claimant to obtain and introduce an AMA 
impairment report as set forth in subsection (a) of the 
Act. Moreover, at about the same time, the Appellate 
Court, Workers’ Compensation Commission Division, 
handed down two decisions interpreting subparagraph 
(b) of the Act, which contains the various factors the 
Commission is to consider when determining permanent 
partial disability.

Now that the dust has settled, we want to revisit 
section 8.1b and provide you with a status report on how 
section 8.1b can be used to help determine and control 
permanency awards in your cases. 

The Act

Section 8.1b was enacted as part of the 2011 Workers’ 
Compensation Reform and welcomed by employers 
across the state as a means to link permanency awards 
to the American Medical Association (AMA) impairment 
rating system. Section 8.1b, entitled “determination of 
permanent partial disability,” provides: 

For accidental injuries that occur on or after 
September 1, 2011, permanent partial disability 
shall be established using the following criteria: 

continued on next page...
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(a) A physician licensed to practice medicine 
in all of its branches preparing a permanent 
partial disability impairment report shall report 
the level of impairment in writing. The report 
shall include an evaluation of medically defined 
and professionally appropriate measurements 
of impairment that include, but are not limited 
to: loss of range of motion; loss of strength; 
measured atrophy of tissue mass consistent 
with the injury; and any other measurements 
that establish the nature and extent of the 
impairment. The most current edition of the 
American Medical Association’s “Guides to the 
Evaluation of Permanent Impairment” shall be 
used by the physician in determining the level 
of impairment.

(b) In determining the level of permanent 
partial disability, the Commission shall base 
its determination on the following factors: (i) 
the reported level of impairment pursuant to 
subsection (a); (ii) the occupation of the injured 
employee; (iii) the age of the employee at the 
time of the injury; (iv) the employee’s future 
earning capacity; and (v) evidence of disability 
corroborated by the treating medical records. 
No single enumerated factor shall be the sole 
determinant of disability. In determining the 
level of disability, the relevance and weight 
of any factors used in addition to the level of 
impairment as reported by the physician must 
be explained in a written order.

820 ILCS 305/8.1b.

At the time of passage there had been great hope that 
the provision would help reduce what had been perceived 
as unwarranted permanency awards by requiring the 
Commission to consider the AMA impairment rating 
report as one of five factors in evaluating permanency.

Prior to mid-2016, it had been the position of much 
of the defense bar that section 8.1b placed the burden of 
obtaining and offering an AMA impairment rating report 
into evidence on the claimant. In some cases, the defense 
had taken the position that the failure of the claimant 

to offer such a report meant the claimant had failed to 
comply with section 8.1b and therefore, failed to make a 
prima facie case of disability. Thus, the claimant should 
get a zero award of permanency.

Judicial Interpretation

In 2016, two cases were decided by the appellate 
court holding that a section 8.1b impairment report 
is not required. First, in Corn Belt Energy, and later in 
Central Grocers v. Illinois Workers’ Compensation Comm’n, 
2016 IL App (3d) 150557WC-U (a Rule 23 decision), the 
Appellate Court, Workers’ Compensation Commission 
Division, held that “[s]ubsection (a) does not contain 
any language which obligates either a claimant or an 
employer to submit a PPD impairment report,” and “it 
contains no language limiting the Commission’s ability 
to award PPD when no report is submitted.” Corn Belt 
Energy, 2016 IL App (3d) 150311WC, ¶ 45.

According to the appellate court, subsection (a) 
of section 8.1b is addressed “only to a ‘physician *** 
preparing a [PPD] impairment report.” Id. “It sets forth 
what a physician should include in his or her report and 
establishes that the report must be ‘in writing.’” Id. 

According to the appellate court, an AMA impairment 
rating report may be submitted by either party and when 
one is admitted into evidence, it must be considered by 
the Commission, along with other identified factors in 
subsection (b), in determining the claimant’s level of PPD. 
However, none of the factors set forth in the statute is to 
be the sole determinant of the claimant’s disability, and, 
in accordance with Continental Tire of the Americas, LLC v. 
Illinois Workers’ Compensation Comm’n, 2015 IL App (5th) 
140445WC, ¶¶ 18-19, nothing in section 8.1b precludes 
a PPD award when no AMA impairment rating report is 
submitted by either party or when the report submitted 
is valued at zero impairment. Corn Belt Energy, 2016 IL 
App (3d) 150311WC, ¶ 48.

According to Corn Belt Energy, when the Commission 
issues its decision, it must “set forth each of the 
aforementioned factors in its decision along with the 
basic facts applicable to each factor.” Id. ¶ 52. However, in 
that case, the court concluded that the Commission did 
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the right side, and a fracture of the cuboid and proximal 
phalanx of the left foot. That same day an orthopedic 
surgeon, performed surgery and two surgical screws were 
placed in the claimant’s foot. Con-Way Freight, Inc., 2016 
IL App (1st) 152576WC, ¶ 3.

Following the surgery, the claimant followed up with 
his physician approximately once per month for two 
months and was released to return to light duty work 
on March 27, 2012. He was discharged from care and 
released to work full duty beginning April 4, 2012. Id. ¶ 4.

The employer obtained the AMA impairment rating 
report of Dr. Mark Levin, who stated that the claimant had 
no impairment respecting the left foot and four percent 
impairment respecting the right foot. The arbitrator 
nevertheless awarded 30 percent PPD relating to the right 
foot and 8 percent PPD of the left foot. The Commission 
affirmed.

On appeal the employer argued that the section 
8.1b “require[d] the impairment rating to be the primary 
factor to be considered in establishing [PPD].” Id. ¶ 17 
(emphasis in original). Moreover, it argued that, under 
this plain language, “the other four factors can either 
increase or decrease the impairment rating, but the 
impairment rating must be given primary significance.” Id. 
The employer argued that the Commission’s PPD award 
should be reduced because the Commission ignored 
Dr. Levin’s impairment rating and did not consider the 
impairment rating as the “primary factor.” The employer 
suggested that, as a matter of law, a PPD award of only 5 
to 10 percent loss of use of the right foot and 0 percent 
loss of use of the left foot was appropriate. Id. 

The appellate court disagreed, and said that  
“[n]othing within this statutory language allows us to 
require the Commission to treat the impairment rating 
as the ‘primary factor.’” Id. ¶ 23. In fact, the court said, 
“such a requirement would be contrary to the plain 
language of the statute. The Commission is obligated 
to weigh all of the factors listed within section 8.1b(b) 
and make a factual finding with respect to the level of 
the injured worker’s permanent partial disability, with no 
single factor being the sole determinant of disability.” 
Id. According to the court, the Commission in Con-Way 

not explain the relevance or weight it attributed to each 
factor when determining claimant’s level of disability, 
and thus, “the Commission failed to comply with section 
8.1b(b) of the Act.” Id. As a result, the appellate court 
reversed the Commission’s PPD award and remanded 
the case back to the Commission for compliance with 
the Act’s requirements.

In November 2016, the appellate court released two 
additional cases interpreting subsection (b) of section 
8.1b. First, in Flexible Staffing Services v. Illinois Workers’ 
Compensation Comm’n, 2016 IL App (1st) 151300WC, 
the court confirmed that whether the Commission has 
adequately articulated and evaluated the section 8.1(b) 
factors will be reviewed under a manifest weight of the 
evidence standard of appellate review. Flexible Staffing, 
2016 IL App (1st) 151300WC, ¶ 22. Second, and related 
to the first, the appellate court made it clear that it is 
giving the Commission great deference in its evaluation 
of the five factors:

Quite simply, we owe the Commission 
considerable deference on such medical 
questions. *** It is not within our purview to 
rebalance the five factors set forth in section 
8.1b(b) and substitute our judgment for that of 
the Commission.

Id. ¶ 32.

Third, the decision also made it clear that despite 
the factors enunciated in subsection (b), these factors 
are not exclusive. “[T]he Commission remains free to 
evaluate other relevant considerations.” Id. ¶ 22. Although 
this statement appears to run contrary to section 8.1b’s 
specific language and its intent, the interpretation now 
stands. 

On the same day it handed down Flexible Staffing, 
the appellate court also released Con-Way Freight, Inc. 
v. Illinois Worker’s Compensation Comm’n, 2016 IL App 
(1st) 152576WC, which involved a claimant who sustained 
injuries when a dolly weighing several thousand pounds 
ran over both feet. At the time of the injury in December 
2011 the claimant was 42 years old; he sustained factures 
to the right fourth and fifth metatarsals, a dislocation of 
the proximal interphalangeal joints of the fifth toe on 
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Freight “properly followed section 8.1b(b)’s requirement 
by weighing Dr. Levin’s report along with the four other 
listed factors, making specific findings with respect to 
each enumerated factor.” Id. 

According to the appellate court, there were other 
factors considered by the Commission that warranted its 
departure from the two AMA impairment ratings offered 
by the employer. Namely, the record included evidence 
that since the claimant had returned to work full duty, he 
had noticed increased pain and other symptoms in his 
right foot and his pain worsened in cold weather, when 
driving long distances, and when pressing his foot on the 
pedal of the truck. The claimant took over-the-counter 
pain medication daily to relieve the pain and removed 
his boot while driving. The injury had affected his ability 
to walk his dog as far as he did prior to the accident, he 
no longer rides his bicycle as much as he used to, and his 
right foot continually throbs. The claimant also testified 
that his left foot had a constant tingling sensation, 
numbness, and a loss of range of motion in the fifth 
toe. Id. 26.

The appellate court observed, “[a]lthough Dr. 
Levin opined that, under the AMA Guides, the claimant 
sustained a 4 % impairment rating for the right foot and 
no permanent partial impairment for the left foot, it was 
up to the Commission to determine what weight to give 
to Dr. Levin’s report.” Id., ¶ 27. The court found that the 
Commission had “adopted the arbitrator’s analysis, in 
which the arbitrator evaluated the other four factors listed 
in section 8.1b, in conjunction with Dr. Levin’s report, and 
made specific finding with respect each of the factors in 
determining the appropriate amount of PPD benefits.” 
Id. Thus, the appellate court affirmed the Commission’s 
decision. 

Tips on Handling Your Case 

Given the recent flurry of appellate court activity, 
where do these decisions leave your claims handling in 
respect to a section 8.1b AMA impairment rating report? 
From the cases, we know that if a report is desired, it will 
almost always have to be obtained and offered by the 
employer. Since the Supreme Court’s November order 

denying the employer’s petition for leave to appeal in 
Corn Belt Energy, the claimant’s bar will undoubtedly 
take the position that it no longer needs to obtain such a 
report and will not do so. Most AMA impairment reports 
work to drive down the ultimate disability rating and we 
do not anticipate that claimant’s will be in a hurry to move 
their cases in that direction. Employers will have to obtain 
and offer AMA impairment rating reports.

Given that, what is the next step in defending a claim 
for permanency falling within section 8.1b?

Since the employer will now carry the burden of 
obtaining and introducing an AMA impairment report, we 
recommend that a report be obtained once the claimant 
reaches maximum medical improvement (MMI). While 

New Edition in Print 
Bruce Bonds and Kevin Luther are 
co-authors of the updated “Illinois 
Workers’ Compensation Law, 2016 
Edition,” the 27th volume of the 
Illinois Practice Series published by 
Thomson Reuters. This publication 
provides an up-to-date assessment of 
Illinois workers’ compensation law in a 

practical format that is useful to practitioners, adjusters, 
arbitrators, commissioners, judges, lawmakers, students, 
and the general public. It also contains a summary 
of historical developments of the Illinois Workers’ 
Compensation Act.

Mr. Bonds concentrates his practice in the areas of 
workers’ compensation, third-party defense of employers, 
and employment law. He is a member of the Illinois 
Workers’ Compensation Commission’s Rules Review and 
Revisions Committee and an adjunct professor of law at 
the University of Illinois College of Law, where he has 
taught workers’ compensation law to upper-level students 
since 1998. Mr. Luther supervises the employment 
law, employer liability, and Workers’ Compensation 
practices in the firm’s Rockford and Chicago offices. He 
has represented numerous employers before the Illinois 
Human Rights Commission, arbitrated hundreds of 
workers’ compensation claims, and tried numerous liability 
cases to jury verdict.



©  Heyl, Royster, Voelker & Allen, P.C. 2016	 www.heylroyster.com  |  Page 5

Heyl Royster Workers’ Compensation Update

Editors, Brad Elward and Dana HughesDecember 2016

each case will need to be examined on its own merits, our 
experience has found that AMA impairment ratings are 
typically lower than the percentages seen in the former 
Q-Dex and that AMA impairment rating reports do put 
downward pressure on the overall permanency award.

As far as introducing evidence to address the 
remaining factors stated in subsection (b), the recent 
decisions of Flexible Staffing and Con-Way Freight make it 
clear that the appellate court is not looking to substantially 
interfere with the Commission’s determinations, absent a 
complete refusal to address the factors, as was the case 
in Corn Belt Energy. As was the case prior to enactment 
of section 8.1b, we will continue to fully develop our 
evidence showing lack of impairment and disability.

At Heyl Royster we have received good benefits from 
using and arguing AMA impairment rating reports and 
we do believe they are influential with the arbitrators 
and Commission. Our experience has shown that AMA 
impairment rating reports are not a waste of time and 
that they are an important factor to be considered along 
with the other elements of subsection (b).

While legislative efforts are underway to introduce a 
more strongly worded section 8.1b that truly makes the 
AMA impairment report an important factor, until then we 
will have to proceed with the suggestions outlined above.

Brad Elward - Peoria Office

Brad concentrates  h is  work in 
appellate practice and has a significant 
sub-concentrat ion in  workers ’ 
compensat ion appeals .  He has 

authored more than 300 briefs and argued more than 
225 appellate court cases, resulting in more than 100  
published decisions. Brad is Past President of the 
Appellate Lawyers’ Association. He has taught courses 
on workers’ compensation law for Illinois Central College 
as part of its paralegal program and has lectured on 
appellate practice before the Illinois State Bar Association, 
Peoria County Bar, Illinois Institute for Continuing 
Legal Education, and the Southern Illinois University  
School of Law. Brad is the Co-Editor-In-Chief of the IICLE 
volume on Illinois Civil Appeals: State and Federal, and 
authored the chapter on Workers' Compensation appeals. 



7/15/11 to 1/14/12 ................................................................................................................................1261.41 ................................................................................................................................................................473.03
1/15/12 to 7/14/12 ................................................................................................................................1288.96 ................................................................................................................................................................483.36
7/15/12 to 1/14/13 ................................................................................................................................1295.47 ................................................................................................................................................................485.80
1/15/13 to 7/14/13 ................................................................................................................................1320.03 ................................................................................................................................................................495.01
7/15/13 to 1/14/14 ................................................................................................................................1331.20 ................................................................................................................................................................499.20
1/15/14 to 7/14/14 ................................................................................................................................1336.91 ................................................................................................................................................................501.34
7/15/14 to 1/14/15 ................................................................................................................................1341.07 ................................................................................................................................................................502.90
1/15/15 to 7/14/15 ................................................................................................................................1361.79 ................................................................................................................................................................510.67
7/15/15 to 1/14/16 ................................................................................................................................1379.73 ................................................................................................................................................................517.40
1/15/16 to 7/14/16 ................................................................................................................................1398.23 ................................................................................................................................................................524.34
7/15/16 to 7/14/17 ................................................................................................................................1428.74 ................................................................................................................................................................535.79

7/15/13 to 1/14/14 ...................................................................................................................998.40
1/15/14 to 7/14/14 ................................................................................................................1002.68
7/15/14 to 1/14/15 ................................................................................................................1005.80
1/15/15 to 7/14/15 ................................................................................................................1021.34
7/15/15 to 1/14/16 ................................................................................................................1034.80
1/15/16 to 7/14/16 ................................................................................................................1048.67
7/15/16 to 1/14/17 ................................................................................................................1071.58

7/1/08 to 6/30/10 .............................................................................................................. 664.72
7/1/10 to 6/30/11 .............................................................................................................. 669.64
7/1/11 to 6/30/12 .............................................................................................................. 695.78
7/1/12 to 6/30/13 .............................................................................................................. 712.55
7/1/13 to 6/30/14 .............................................................................................................. 721.66
7/1/14 to 6/30/15 .............................................................................................................. 735.37
7/1/15 to 6/30/16 .............................................................................................................. 755.22

0 ..........................................................................200.00 ............................................................................206.67 ..........................................................................213.33 ...........................................................................220.00
1 ..........................................................................230.00 ............................................................................237.67 ..........................................................................245.33 ...........................................................................253.00
2 ..........................................................................260.00 ............................................................................268.67 ..........................................................................277.33 ...........................................................................286.00
3 ..........................................................................290.00 ............................................................................299.67 ..........................................................................309.33 ...........................................................................319.00
4+ .......................................................................300.00 ............................................................................310.00 ..........................................................................320.00 ...........................................................................330.00

ACCIDENT DATE

ACCIDENT DATE MAXIMUM RATEACCIDENT DATE MAXIMUM RATE

TTD, DEATH, PERM. TOTAL & AMP. RATES

MAXIMUM 8(D)(1) WAGE DIFFERENTIAL RATEMAXIMUM PERMANENT PARTIAL DISABILITY RATES

MINIMUM TTD & PPD RATES
7/15/10-
7/14/16

# of dependents, 
including spouse

Person as a whole ..........................................................................................................500 wks
Arm ................................................................................................................................253 wks

Amp at shoulder joint.......................................................................................323 wks
Amp above elbow ..............................................................................................270 wks
Hand ........................................................................................................................205 wks

Repetitive carpal tunnel claims ...............................................................190 wks
Benefits are capped at 15% loss of use of each affected hand absent clear 
and convincing evidence of greater disability, in which case benefits cannot 
exceed 30% loss of use of each affected hand.

Thumb ................................................................................................................ 76 wks
Index .................................................................................................................... 43 wks
Middle................................................................................................................. 38 wks
Ring ...................................................................................................................... 27 wks
Little ..................................................................................................................... 22 wks

SCHEDULED LOSSES (100%)

PEORIA
Craig Young

cyoung@heylroyster.com
(309) 676-0400

CHICAGO
Kevin Luther

kluther@heylroyster.com
(312) 853-8700 

EDWARDSVILLE
Toney Tomaso

ttomaso@heylroyster.com
(618) 656-4646

ROCKFORD
Kevin Luther

kluther@heylroyster.com
(815) 963-4454

SPRINGFIELD
Dan Simmons

dsimmons@heylroyster.com
(217) 522-8822

URBANA
Bruce Bonds

bbonds@heylroyster.com
(217) 344-0060

Effective 2/1/06
(and 7/20/05 to 11/15/05)

ILLINOIS WORKERS’ COMPENSATION RATES

Workers’ Compensation Group

Leg .............................................................................................................................................215 wks
Amp at hip joint ..............................................................................................................296 wks
Amp above knee ............................................................................................................242 wks
Foot .....................................................................................................................................167 wks

Great toe ........................................................................................................................38 wks
Other toes .....................................................................................................................13 wks

Hearing
Both ears ............................................................................................................................215 wks
One ear .................................................................................................................................54 wks

Eye
Enucleated ........................................................................................................................173 wks
One eye ..............................................................................................................................162 wks

Disfigurement ........................................................................................................................162 wks

Effective 2/1/06
(and 7/20/05 to 11/15/05)

MAX. RATE TTD, DEATH, PERM. TOTAL, AMP. MIN. RATE DEATH, PERM. TOTAL, AMP.

7/15/09-
7/14/10

7/15/08-
7/14/09

7/15/07-
7/14/08

Death benefits are paid for 25 years or $500,000 whichever is greater.

As of 2/1/06, burial expenses are $8,000.

The current state mileage rate is 54¢ per mile.
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Long Term Care/Nursing Homes
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Brad Ingram
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Rex Linder
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Professional Liability
Renee Monfort 
rmonfort@heylroyster.com

Railroad Litigation
Steve Heine
sheine@heylroyster.com

Toxic Torts & Asbestos
Lisa LaConte
llaconte@heylroyster.com

Trucking/Motor Carrier Litigation
Matt Hefflefinger
mhefflefinger@heylroyster.com

Workers’ Compensation
Toney Tomaso
ttomaso@heylroyster.com

Peoria
300 Hamilton Boulevard
PO Box 6199
Peoria, IL 61601
309.676.0400

Chicago
33 N. Dearborn Street
Seventh Floor
Chicago, IL 60602
312.853.8700

Edwardsville
105 West Vandalia Street 
Mark Twain Plaza III
Suite 100
PO Box 467
Edwardsville, IL 62025
618.656.4646

Rockford
120 West State Street
PNC Bank Building
2nd Floor
PO Box 1288
Rockford, IL 61105
815.963.4454

Springfield
3731 Wabash Ave.
PO Box 9678
Springfield, IL 62791
217.522.8822

Urbana
102 E. Main St.
Suite 300
PO Box 129
Urbana, IL 61803
217.344.0060

Appellate Advocacy
Craig Unrath
cunrath@heylroyster.com

Arson, Fraud and First-Party Property Claims
Dave Perkins
dperkins@heylroyster.com

Business and Commercial Litigation
Tim Bertschy
tbertschy@heylroyster.com

Business and Corporate Organizations
Deb Stegall 
dstegall@heylroyster.com

Civil Rights Litigation/Section 1983
Keith Fruehling
kfruehling@heylroyster.com

Class Actions/Mass Tort
Patrick Cloud
pcloud@heylroyster.com

Construction
Mark McClenathan
mmcclenathan@heylroyster.com

Employment & Labor
Brad Ingram
bingram@heylroyster.com

Governmental
John Redlingshafer
jredlingshafer@heylroyster.com

Insurance Coverage
Jana Brady
jbrady@heylroyster.com
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