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A WORD FROM THE PRACTICE CHAIR

I know not everyone likes Daylight Saving Time and losing an hour

every spring, but | must admit having daylight after the dinner hour is
comforting. And, once the weather improves and temperatures warm, |
am looking forward to more opportunities to enjoy the outdoors. | find
those activities more enjoyable when | am not wearing a winter coat, hat,
and gloves. So, bring on the spring weather, and let’s get this warm-up
started!

Speaking of spring, | hope your schedule allowed you to take a Spring
Break to re-charge your batteries and maybe put on a pair of shorts and
experience some sunshine and warm weather. | know it is hard to take
time because the work continues to pile-up and our business can seldom
put work on hold, but it is still so essential for your mental well-being

to take those breaks and experience either the literal or figurative sun
shining on your face. | promise the Heyl Royster Team will be here when
you get ready to get back to work. So, don’t forget to take that vacation
(big or small).

Emily Galligan, an associate in our Peoria office, writes this month’s
article, discussing the latest wave of mass tort subjects: BIPA, or the
Biometric Information Privacy Act. | am sure you are seeing more and
more claims filed against companies that use technology to run their day-
to-day operations, including using their employee’s biometric data. The

A reason for this article and the cross-over into the workers’ compensation

world is the case of Marquita McDonald v. Symphony Bronzeville Park,
LLC, 163 N.E.3d 746, 444 |ll.Dec. 183, 2021 WL 4150197 (S.Ct. of IlI.),

~ which addresses whether the exclusivity provisions within the Illinois

Workers” Compensation Act would preclude a BIPA action filed by an
employee. Emily does a great job working through the facts and analysis

» of the case and identifying takeaways for our employers.

Toney J. Tomaso
ttomaso@heylroyster.com



https://secure.heylroyster.com/attorneys/details.cfm?pageID=4&attorneyID=178

FEATURE ARTICLE

IL SUPREME COURT RULES EXCLUSIVITY PROVISIONS
IN WORKERS’ COMP ACT DOESN’T BAR CLAIMS
UNDER BIPA

By Emily Galligan

The lllinois Supreme Court
recently considered the question
as to whether the exclusivity
provisions of the Illinois Workers’
Compensation Act bar a claim
for statutory damages under the
Biometric Information Privacy
Act where it was alleged that an
employer violated an employee’
statutory privacy rights under the
Privacy Act.

The McDonald case arose after the plaintiff, Marquita McDonald, filed
a class action lawsuit against her former employer, the defendant,
Symphony Bronzeville Park, LLC, alleging that Bronzeville’s collection,
use, and storage of its employees’ biometric data violated the Privacy
Act. McDonald alleged that she and other employees were required
to scan their fingerprint as a means of authenticating employees and
tracking their time, but that they were never provided or signed a
release consenting to the storage of their biometric data. Bronzeville
filed a motion to dismiss McDonald’s class action lawsuit, asserting
that the claim was barred by the exclusive remedy provisions of the
Workers” Compensation Act.

The Court initially noted the purpose of the Privacy Act is to help
regulate “the collection, use, safeguarding, handling, storage,
retention, and destruction of biometric identifiers and information”,
and impose restrictions on the handling of biometric data. The
Privacy Act requires a private entity to inform the individual in writing
regarding the fact that their biometric information is being collected
or stored, the specific purpose of collecting it, the length and term for
which it will be stored and/or used before obtaining an individual’s
fingerprint. The Privacy Act also requires a private entity to obtain

a signed written release from an individual before collecting the
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biometric information and before
disclosing or disseminating that
information to a third party.

Bronzeville argued that despite
language in Section 20 of the
Privacy Act, which provides

a right of action in a state

circuit court, the Workers’
Compensation Act precludes
McDonald’s class action in

the circuit court because the
alleged injury occurred in the
course of employment. The
Workers” Compensation Act

is a remedial statute courts
construe liberally to effectuate
its main purpose — to provide
financial protection for injured
workers until they can return to
the workforce. It serves as the
exclusive remedy if an employee
sustains a compensable injury.
However, an employee can
escape the exclusivity provisions
of the Workers” Compensation
Act if the employee establishes
that the injury (1) was not
accidental, (2) did not arise
from his employment, (3) was
not received during the course
of employment, or (4) was not
compensable under the Workers’
Compensation Act.

In this case, the Court analyzed
whether McDonald’s alleged
injuries were compensable under
the Workers” Compensation

Act. McDonald argued that the
fourth exception was construed
to mean that only physical

or psychological injuries are
compensable under the Act.



However, Bronzeville argued that the exclusivity
provisions were broadly worded and required
exclusive resort to the Workers” Compensation
Act’s remedy for any injury arising out of and in the
course of employment.

The Court agreed that McDonald’s failure to
maintain her privacy rights was not a psychological
or physical injury that is compensable under the
Workers” Compensation Act. Additionally, the Court
agreed with the First District’s ruling holding that

a violation under the Privacy Act is not the type

of injury that categorically fits within the purview
of the Workers” Compensation Act and is thus not
compensable. The Court reasoned that the plain
language of the Privacy Act supports a conclusion
that the legislature did not intend for the Privacy
Act to be preempted by the Workers’ Compensation
Act. The Privacy Act, which postdates the Workers’
Compensation Act, defines the pre-collection

of biometric data written release to include “a
release executed by an employee as a condition

of employment.” Therefore, the legislature was
aware that Privacy Act claims could arise in the
employment context, yet it treated them identically
to nonemployee claims except as to permissible
methods of obtaining consent.
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Bronzeville further argued that when workplace
injuries can be cleverly characterized to evade

the broad sweep of the exclusivity provisions of
the Workers” Compensation Act, the proverbial
litigation floodgates will open and protections for
[llinois employers will erode. Thus, if the Court
allowed Privacy Act claims to proceed against
employers, it would expose employers to potentially
devastating class action lawsuits. The Court noted
that it was aware of the consequences that were
imposed by the legislature as a result of Privacy Act
violations, and that the General Assembly intended
to prevent such issues by imposing safeguards to
ensure that the individual’s privacy rights in their
biometric information are properly protected
before being compromised. The Court concluded
that McDonald and the putative class could pursue
Privacy Act claims in the circuit court rather

than before the Illinois Workers” Compensation
Commission because the injury in this case was
not compensable in a Workers” Compensation
proceeding and is therefore not preempted by

the exclusive-remedy provisions of the Workers’
Compensation Act.

Employers must proceed with great caution when
collecting biometric identifiers or information from
its employees. Employers must inform employees in
writing that biometric data will be collected, stored,
and/or used, along with the specific purpose, and
length of time before the data is collected, stored,
and/or used. Employers are further required to
publicly provide a retention schedule or guideline
for permanently destroying the biometric identifiers
and information. Additionally, after providing this
information to employees, employers must obtain
written releases from their employees, providing
consent to the collection, storage, and/or use

of their biometric identifiers and information,
including consent to disclosing the information to a
third party. eSS



ABOUT THE AUTHOR
| Emily Galligan

Concentrating her practice in employment law, medical negligence/
healthcare law, and Section 1983 civil rights litigation, Emily
Galligan defends employers in various employment matters,
including sexual harassment, discrimination, and retaliation claims
against employers. She also spends a large portion of her practice
representing hospitals, medical entities, physicians, and nurses

in medical negligence actions. Further, Ms. Galligan represents
state actors (clinical therapists and law enforcement officers) in Section 1983 claims, including
deliberate indifference, due process, and failure to protect claims. Emily has experience in drafting
and negotiating various contracts ranging from severance agreements to large business contracts and
litigating premises liability and personal injury claims in state court.

Emily joined the firm’s Peoria office as an associate in 2014 after serving as a summer associate the
previous two years. She is a frequent author of the Illinois Defense Counsel Quarterly and presenter
at various seminars around the state. Active in the community, she serves on the board for the Heart
of Illinois Big Brothers Big Sisters and volunteers as a mentor in the program. Emily earned her M.B.A.
in 2011 from Bradley University, where she now teaches classes including the Law of Business as an
adjunct faculty member.
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Contact Attorney:

Brad A. Antonacci
bantonacci@heylroyster.com
Kevin J. Luther
kluther@heylroyster.com

Chicago Zone

312.971.9807

Dockets Covered:

Elgin * Geneva * Wheaton
Contact Attorney:

Kevin J. Luther
kluther@heylroyster.com
815.963.4454

Dockets Covered:

Rockford « Waukegan « Woodstock
Contact Attorneys:

Kevin J. Luther

kluther@heylroyster.com
815.963.4454

Zone 6

Dockets Covered:

Bloomington « Rock Island  Peoria
Contact Attorney:

Jessica M. Bell
jbell@heylroyster.com
309.676.0400

Dockets Covered:

Quincy * Springfield « Urbana
Contact Attorney:

Bruce L. Bonds

bbonds@heylroyster.com
217.344.0060

Dockets Covered:

Collinsville * Herrin « Mt. Vernon
Contact Attorneys:

Toney J. Tomaso

ttomaso@heylroyster.com
618.656.4646

REGIONAL ZONE MAPS

Dockets Covered:

Cape Girardeau * Jefferson City
Joplin « Kansas City * Springfield
St. Joseph ¢ St. Louis

Contact Attorneys:

Toney J. Tomaso
ttomaso@heylroyster.com
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Amber D. Cameron

acameron@heylroyster.com
314.241.2018
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Springfield

Workers’ Compensation
Practice Chair

Contact Attorney:

Toney Tomaso - ttomaso@heylroyster.com
217-344-0060

Workers’ Compensation Appellate

Contact Attorneys:
Toney Tomaso - ttomaso@heylroyster.com
217-344-0060

Christopher Drinkwine - cdrinkwine@heyilroyster.com
815-963-4454

Cape Girardeau

Zone 3
Rock Island

Peoria
Zone 3
Peoria | Zone 3
Zone 2 Bloomington Cc

Springfield

St. Louis

State of Wisconsin

Contact Attorney:

Kevin Luther - kluther@heylroyster.com
815-963-4454

Jones Act Claims

Contact Attorney:

Ann Barron - abarron@heylroyster.com
618-656-4646

e Edwardsville

Zone 5
Woodstock

Zone 5

Waukegan
Zone 6
Wheaton

a
Chicago
Zone 6 icagoy, _
Chicago
Zone 4
Ottawa

Zone

Zone 4
Joliet

Zone 4
Kankakee

hampaign
( J

Zone 2
Urbana

Mt. Vernon
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WORKERS' COMPENSATION OFFICE LOCATIONS

Champaign Chicago

301 N. Neil St. 33 N. Dearborn St.
Suite 505 Seventh Floor
Champaign, IL Chicago, IL

61820 60602
217.344.0060 312.853.8700
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Peoria

300 Hamilton Blvd.
Second Floor

Edwardsville

105 W. Vandalia St.
Mark Twain Plaza IlI

Suite 100 Peoria, IL
Edwardsville, IL 61602

62025 309.676.0400
618.656.4646

Rockford Springfield

120 W. State St. 3731 Wabash Ave.
Second Floor Springfield, IL
Rockford, IL 62711

61101 217.522.8822
815.963.4454

St. Louis

701 Market St.
Peabody Plaza
Suite 1505

St. Louis, MO
63101
314.241.2018

WWW.HEYLROYSTER.COM



WORKERS’ COMPENSATION PRACTICE GROUP

Champaign Office

F Contact

Attorney:

‘ Bruce Bonds
bbonds@heylroyster.com

= John Flodstrom
2 Jflodstrom@heylroyster.com

)
ﬂa’ Joseph Guyette

Jjguyette@heylroyster.com

Toney Tomaso
ttomaso@heylroyster.com

&

= Samuel Brolley
sbrolley@heylroyster.com

’ ¢

Peoria Office
Contact
Attorney:
Jessica Bell
Jbell@heylroyster.com
E ,

Bruce Bonds
bbonds@heylroyster.com

Craig Young

cyoung@heylroyster.com

James Manning
Jjmanning@heylroyster.com
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Melinda Rowe-Sullivan
mrowesullivan@heylroyster.com

Practice Group Chair

: Toney Tomaso
‘Q\. ttomaso@heylroyster.com

Chicago Office

Contact
Attorney:

Brad Antonacci
bantonacci@heylroyster.com

Kevin Luther
kluther@heylroyster.com

Joseph Rust

Jrust@heylroyster.com

Britanny Jocius
bjocius@heylroyster.com

Leah Nolan
Inolan@heylroyster.com

Jessica Petrovski
Jpetrovski@heylroyster.com

Emma Ray
. eray@heylroyster.com

Rockford Office

Contact
Attorney:

Kevin Luther
kluther@heylroyster.com

Heidi Agustsson
hagustsson@heylroyster.com

Jordan Emmert
Jemmert@heylroyster.com

Steve Getty
sgetty@heylroyster.com

Edwardsville Office

f Contact

< Attorney:
"' Toney Tomaso

ttomaso@heylroyster.com

= John Flodstrom
2 Jflodstrom@heylroyster.com

. Amber Cameron
acameron@heylroyster.com

Springfield Office

Contact
Attorney:

Dan Simmons
dsimmons@heylroyster.com

John Langfelder
Jlangfelder@heylroyster.com

Jessica Bell
Jjbell@heylroyster.com

St. Louis Office

Contact Attorneys:

(=
‘%" Toney Tomaso

ttomaso@heylroyster.com

. Amber Cameron
acameron@heylroyster.com

' Jenna Scott

Jscott@heylroyster.com

Appellate
r’ Contact

< Attorney:
‘I Toney Tomaso

ttomaso@heylroyster.com

cdrinkwine@heylroyster.com

g Christopher Drinkwine
-



www.heylroyster.com

Appellate Advocacy
Ann Barron
abarron@heylroyster.com

Business and Commercial Litigation
John Heil
Jjheil@heylroyster.com

Business Organizations & Transactions
Ken Davies
kdavies@heylroyster.com

Casualty/Tort Litigation
Nick Bertschy
nbertschy@heylroyster.com

Civil Rights/Section 1983 & Correctional Healthcare
Keith Fruehling
kfruehling@heylroyster.com

Construction
Mark McClenathan
mmcclenathan@heylroyster.com

Employment & Labor
Brian Smith
bsmith@heylroyster.com

Below is a sampling of our practice groups highlighting a partner who practices
in that area — For more information, please visit our website

Healthcare
Katie H. Anderson
kanderson@heylroyster.com

Insurance Services
Patrick Cloud
pcloud@heylroyster.com

Long Term Care/Nursing Homes
Tyler Robinson
trobinson@heylroyster.com

Professional Liability
Renee Monfort
rmonfort@heylroyster.com

Toxic Torts & Asbestos
Jennifer Johnson
Jjbjohnson@heylroyster.com

Trucking/Motor Carrier Litigation
Matt Hefflefinger
mhefflefinger@heylroyster.com

Workers’ Compensation
Toney Tomaso
ttomaso@heylroyster.com

Governmental
Andy Keyt
akeyt@heylroyster.com
Scan this QR Code
for more information about
our practice groups and attorneys
Peoria Champaign Chicago Edwardsville Rockford Springfield St. Louis Jackson
300 Hamilton Blvd. 301 N. Neil St. 33 N. Dearborn St. 105 W. Vandalia St. 120 W. State St. 3731 Wabash Ave. 701 Market St. 200 W. Jackson St.
Second Floor Suite 505 Seventh Floor Mark Twain Plaza Il Second Floor Springfield, IL Peabody Plaza Suite 200
Peoria, IL Champaign, IL Chicago, IL Suite 100 Rockford, IL 62711 Suite 1505 Ridgeland, MS
61602 61820 60602 Edwardsville, IL 61101 217.522.8822 St. Louis, MO 39157
309.676.0400 217.344.0060 312.853.8700 62025 815.963.4454 63101 800.642.7471
618.656.4646 314.241.2018
Under p i rules, this ication may be dvertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form.

To be certain of their applicability and use for specific situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.
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