WORKERS’ COMPENSATION UPDATE

"WE'VE GOT YOU COVERED!"
AUGUST 2022

A WORD FROM THE PRACTICE CHAIR

It was not too long ago we sent out to all of our clients and friends a Save the Date note about the upcoming Heyl Royster
Workers' Compensation Claims Handling Seminar with dates in September and October 2022. | want to thank you all for your
input, questions, and concerns upon receipt of the note. We heard you, and we are willing to make changes where our clients
and friends ask for changes. We heard loud and clear that the Fall of 2022 is not good timing and, for some, too soon to get
together in person. We understand and are willing to make some scheduling concessions to help you. After all, we are doing this
for you and want to see you. So, | need to announce that we are moving our Workers' Compensation Claims Handling Seminar
back into a Spring timeslot as we have done in years past. We are currently locking down dates for May 2023. We did not take
this move lightly, but the amount of input we did get from you about not being able to attend this event in the Fall of 2022 and
the request to push it to the Spring of 2023 was such that we could not ignore the many notes and voices read and heard. So,
please take those Fall 2022 dates off your schedule (September 29, October 6, and October 13). | promise updated news and
information about the Spring 2023 dates, locations, and topics soon. Heyl Royster can confirm now that this Spring 2023 seminar
will be in-person only.

| hope you are all back into the swing of things now that school (for most of us) is back in session. It was a good Summer, and |
hope you were able to make some fun memories for yourself, your family, and with your friends. Although | like the schedule
and consistency the new school year brings, dropping off a child at college is always hard. If you are not there yet with your kids,
enjoy the time you have with them at home, as it will fly by.

My partner Dan Simmons from our Springfield office wrote this month's newsletter. Dan took this opportunity to share with you
the changes that came with the pandemic and why they are now permanent changes in the State of lllinois and the workers'
compensation system. Like any changes in our lives, there will be good and bad. But, what we have found is most admirable
about the Commission and the changes made; they are never satisfied and are never opposed to making things better.
Technology helps in our day-to-day functions, but it also creates some minor problems. As attorneys, we are asked to identify
these problems. Chairman Michael Brennan and his Team then work, to the best of their abilities, to remedy those problems and
continue to adapt and grow in our virtual system so that it works for all of us.

Since we won't be together until the Spring of 2023, a final reminder for you is an open invitation to contact me (or any Heyl
Royster workers' compensation attorney) to request a personalized seminar and learning session for you and your crew. We can
design it for you, come to you, or set it up virtually. We are currently working with one of our wonderful, long-standing clients
to set up a webinar for many of their Team members who need a refresher on lllinois workers' compensation. We can get that
set up and ready to go in reasonably short order, and it is just a matter of asking and letting us know what your needs are at this
time. We pride ourselves on always being here for you so that your job is easier at the end of the day and your bank of
knowledge is full for dealing with all things workers' compensation.
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FEATURE ARTICLE

CHANGE AT THE COMMISSION: PRO SE
SETTLEMENTS, REDLINE CASES, AND
MOTIONS TO WITHDRAW - WHAT YOU
NEED TO KNOW

By Daniel Simmons

The Workers’ Compensation Commission has
adapted quickly to challenges faced by limitations
on in-person appearances over the past two and
a half years. At this point, they have settled into
some generally accepted practices that appear to
be permanent. There are several areas where it

is helpful to note how these changes can assist in
claims handling and case resolution.

PRO SE SETTLEMENTS

Settlement agreements with pro se employees take
place the same way they did before the arrival of
the pandemic. However, the process for moving
from settlement agreement to settlement contract
approval has changed substantially. Many changes
benefit both employers, their insurers, and the
unrepresented employee.

Contract Signatures

During the pandemic, the Commission migrated
to the CompkFile system to generate all settlement
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contracts. The important thing to note is that parties
can now e-sign the settlement contract. While
respondent’s attorneys are familiar with e-signing
settlement contracts in CompFile, the same is not
necessarily true for unrepresented employees. If the
employee can e-sign the settlement contract and
return it in CompFile, there is no problem, but if the
petitioner has a problem with e-sign, the alternative
is to get a written signature on the contract. An easy
way to expedite the process, even when a written
signature has to be obtained, is for counsel and

the employer to work together in providing the
settlement contract to the employee by e-mail. The
employee can stop by the premises, sign and date
the contract, and the employer can simply e-mail
the signed contract back. Absent that, a hard copy
of the settlement contract has to be mailed to the
employee for signature, with the hard copy to be
returned by mail, adding delay to the process. It

is helpful to have the employer involved in having
the settlement contract signed on-premises, and

it benefits the employee because it expedites
approval.

Employee Affidavit

The pro se employee affidavit is new to CompFile
and the Commission’s latest rules. As with the
settlement contract, the pro se petitioner has to sign
an affidavit responding to the questions outlined

by the Commission. Basically, the Commission
wants to know: how the accident happened, the
nature of treatment received, that the petitioner
has reached maximum medical improvement, a
description of benefits received, and the proposed
pro se settlement. Like the settlement contract, the
unrepresented employee must sign the affidavit.
While the employee can receive the affidavit, sign it,
scan it, and return it, it might be easier to transmit
the testimony through the employer to expedite the
process of getting the documents signed that need
to be filed with the Commission.

Filing and Arbitrator Assignment

After the settlement contract and affidavit have
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been signed, they are filed with the Commission
with pertinent medical records. The Commission
then assigns the pro se case to one of the regional
arbitrators. The arbitrator reviews the contract,
affidavit, and medical records. If everything is

in order and the arbitrator finds the settlement
proposal reasonable, the arbitrator reaches out to
set up a hearing. If the arbitrator has questions, they
let the respondent’s attorney know that concern via
CompFile, a significant advantage over finding out
at a docket. By asking questions before the hearing,
it allows the respondent to address the arbitrator’s
guestions to their satisfaction so that there will be
no further delays in getting the settlement contract
approved.

Remote Hearing for Contract Approval

The Commission does all hearings on pro se
settlement contract approvals remotely on the
WebEx platform. This practice substantially benefits
employees in terms of not having to miss work to
travel to a docket hearing. Likewise, it is beneficial
to employers because it is not necessary to wait a
month for the next docket cycle to have the hearing.
Arbitrators are generally very flexible in their
availability to have a hearing on a pro se settlement
contract approval.

Accessing the WebEx platform is relatively
straightforward. The Commission requires the pro
se employee to have a camera and microphone
activated during the hearing. This requirement

has proven problematic for some employees who
are not comfortable using technology. We have
again found that partnering with the employer

for the hearing on settlement contract approval is
helpful because office personnel is generally willing
and able to help the employee access the WebEx
platform. Suppose it is absolutely impossible for an
employee to use WebkEXx. In that case, the alternative
is for the employee to appear in person at a

docket call/hearing assigned to the case arbitrator;
however, this can lead to frustrating delays and, if
possible, should be avoided.
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On balance, we have found that the changes in the
pro se settlement contract approval process have
benefited all interested parties, with increased
efficiency in getting approval by the Commission.

REDLINE CASES

Historically, cases were considered “above the
redline” after they had been on file for more than
three years with the Commission. With CompfFile,
the Commission now uses the actual third-
anniversary filing date to determine redline status.
The first time the case appears on a docket after
the third anniversary of filing, CompFile places the
case above the redline. After that, if the petitioner’s
attorney believes there is good cause to continue
the case, the attorney files the appropriate form
with the Commission.

Once an arbitration continuance form has been
filed with the Commission, it is incumbent on

the respondent to object if there is not good

cause shown for a continuance. This objection

to continuance must then be filed with the
Commission, which automatically generates a
pretrial conference setting with the arbitrator.

We recommend that the employer, insurer, and
counsel discuss cases in advance of a docket call if
an objection to a continuance request is going to
be filed. If an objection is not filed, an arbitrator
will automatically continue the matter when it
appears on the docket. This process discourages the
petitioner’s attorneys from letting old cases linger
on the docket with no meaningful activity. We have



found that arbitrators are willing to discuss old cases
in an effort to get them closed.

MOTIONS TO WITHDRAW BY PETITIONER’S
COUNSEL

Petitioner’s attorneys will occasionally move to
withdraw as counsel. We frequently see these
motions in cases where a disagreement has arisen,
the petitioner has abandoned the claim, or the
petitioner is no longer cooperating with their
attorney. Because docket appearances take place
on the WebEx platform, the petitioner’s attorneys’
withdrawal method has become complicated.

In general, if a case is above the redline, the
respondent would prefer to have the motion to
withdraw allowed so that the case is eventually
dismissed for want of prosecution and the matter
concluded. Currently, the petitioner’s attorneys have
to notice the motion to withdraw for the applicable
docket, serve the notice on the petitioner, obtain
an in-person hearing date for the trial cycle for that
docket, and give the petitioner notice again. This
multi-step process can make it very difficult for the
petitioner’s attorneys to withdraw from a case.
Petitioner’s attorneys generally do not like cases to
be dismissed for want of prosecution while they are
still counsel of record, and arbitrators are generally
reluctant to dismiss a case for want of prosecution if
a motion to withdraw is pending. Due to the above-
outlined complexity, there is a possibility that the
method for the petitioner’s attorneys to withdraw
will be streamlined.
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CONCLUSION

The Commission has done a commendable

job adapting to frequent and, at times, near-
insurmountable obstacles during the past two

and a half years. They have done their best to
make rules that provide for the safety of everyone
practicing before them while at the same time
efficiently moving forward with claim resolution. As
changes continue to promulgate, we look forward
to partnering with you to get claims resolved as
economically and efficiently as possible. K

ABOUT THE AUTHOR

A partner based out of the
firm’s Springfield office, Dan
Simmons concentrates his
practice in the areas of workers’
compensation, third-party
defense of employers, and
general insurance defense
—including auto liability and
premises liability.

Dan counsels and represents employers on
workplace risk management, including ways to
minimize retaliatory discharge claims. He has
extensive litigation experience, has taken more
than 40 cases to jury verdicts in state and federal
courts, and has arbitrated hundreds of workers’
compensation claims before the Illinois Workers’
Compensation Commission. Dan appreciates that
clients often seek to conclude claims in the most
efficient and economical means possible. He strives
to achieve every client’s goals through motion
practice, settlement, or trial.

Dan is a frequent author and lecturer on civil liability
and workers’ compensation issues, particularly
speaking with employers on risk management and
injury prevention. He works with clients on strategies
to effectively bring their matters to a satisfactory
conclusion for claims that cannot be prevented.
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Under p i rules, this ication may be dvertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form.

To be certain of their applicability and use for specific situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.
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