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A WORD FROM THE 
PRACTICE GROUP CHAIR

I am pleased to present the December 
2013 edition of the Employer’s Edge. 
This issue has some very interesting and 

useful information for managing your workplace. Be sure 
to review the cases summarized that deal with disability 
discrimination and retaliation. The Statute in the Spotlight 
also focuses on the Americans’ With Disabilities Act and 
provides a useful guide regarding reasonable accommoda-
tion, and be sure to make note of the FMLA case involving 
the statute of limitations.

I want to thank this month’s authors, Doug Heise, 
Theresa Powell and Brett Siegel, as well as our editor, 
Tamara Hackmann for submitting a very timely and useful 
publication.

Should you have any questions about the content of 
this issue or any employment questions, please feel free to 
contact the undersigned, our authors or any of our employ-
ment and labor law attorneys who are listed by office at the 
back of the publication.

THIs MOnTH’s AUTHORs:
Tamara Hackmann joined Heyl Royster’s Urbana office 

in 2005, and became a partner in 2008. Her practice focuses on 
the defense of tort litigation, primarily in the areas of employ-
ment, civil rights, and commercial litigation.

Douglas Heise joined the firm’s Edwardsville office in 
2004 and became a partner in 2008. He represents healthcare 
professionals being sued by the prison population and employ-
ers in discrimination claims

Theresa Powell joined Heyl Royster’s Springfield office 
in 1998 and became a partner in 2004. Her practice focuses on 
employment, civil rights, and professional liability.

Brett Siegel joined Heyl Royster’s Springfield’s office 
in 2012. Brett represents clients in tort litigation and defends 
employers in workers’ compensation cases.

In THIs IssUE 
•	 Did you know – Illinois state law imposes a 

number of requirements on employers with 
respect to the treatment of their employees. Heyl 
Royster attorneys summarize some lesser known 
requirements in this and future issues of the 
Employer’s Edge. 

Recent Developments In the Courts 

• School That Discharged School Counselor For 
Publishing Book Giving Adult Relationship Advice 
Was Not Liable For First Amendment Retaliation: 
Craig v. Rich Township High School District

• Court Holds Teacher Can Sue For Retaliation 
For Opposing Disability Discrimination Against 
Students: MacFarlan v. Board of Education School 
Distr. 65

• As A Matter Of First Impression, The Seventh 
Circuit Holds Title II Under The ADA Does 
Not Cover Disability Discrimination In Public 
Employment: Brumfield v. City of Chicago

• Central District Of Illinois Holds That Statute 
Of Limitation For A FMLA Claim Runs When 
Employer Improperly Identifies FMLA Leave 
As Unauthorized And Not When Employee Is 
Subsequently Terminated Under A Progressive 
Discipline Policy For Accumulating Excessive 
Unauthorized Absences: Barrett v. Illinois 
Department of Corrections

statute in the spotlight 
• Americans with Disabilities Act
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DID YOU KnOW…
• Any employer of 6 or more persons that is 

engaged in the manufacture of any article 
must pay equal wages for equal work, by 
time or piece work. The law allows for 
exceptions such as collective bargaining, 
but will not recognize any exception based 
on sex. 820 ILCS 110/1.

• Any private organization, other than a 
school, that devotes a major portion of 
its time to providing recreational, social, 
educational or safety services to children 
under the age of 18 can require an applicant 
or volunteer to disclose if they have ever 
been charged or convicted of intentionally 
inflicting physical injury to a child, sexual 
abuse of a child or child abduction. 820 
ILCS 210/1. School districts are required to 
perform specific background checks under 
105 ILCS 10-21.9 and 105 ILCS 5/34-18.5.

• It is the duty of every employer, manufacturer, 
importer and supplier to submit to the 
Director of the Illinois Department of 
Labor an alphabetized list of substances, 
compounds, or mixtures for which the 
employer has acquired material safety data 
sheets. 820 ILCS 255/5.

• Employers must post in their workplaces, 
at locations where notices to employees 
are usually posted, a sign that informs the 
employees of their rights under the Toxic 
Substance Disclosure Act. 820 ILCS 255/7. 
Such signs are made available by the Illinois 
Department of Labor.

• No person shall participate in a public 
performance or exhibition on a tightrope, 
trapeze, wire, rings, ropes or a pole, or other 
aerial apparatus, at a height in excess of 20', 
without a net, cushion or other such safety 
device. The performer cannot waive this 
requirement via contract. 820 ILCS 270/1.

• Every owner or operator of a business in 
which employees become covered in grease, 
smoke, dust, grime and perspiration, to 
the extent that it can become dangerous 
to the employee if not washed off, must 
provide and maintain suitable and sanitary 
washrooms, with adequate supplies of soap, 
to cleanse the skin. 820 ILCS 230/1.

RECEnT DEVELOPMEnTs 
In THE COURTs
school That Discharged school 
Counselor For Publishing Book Giving 
Adult Relationship Advice Was not 
Liable For First Amendment Retaliation

The plaintiff in Craig v. Rich Township High 
School District, No. 13-1398, 2013 WL 6235856 
(7th Cir. Dec. 3, 2013) was a guidance counselor for 
the defendant school district, as well as the coach 
for the school’s basketball teams. While employed, 
the plaintiff self-published a book entitled “It’s Her 
Fault,” which purported to give relationship advice 
to women. The book suggested that women acted 
on emotion, as opposed to emotion plus intellect. It 
also had passages that: (1) informed women of the 
effectiveness of using sex appeal; (2) encouraged 
women to engage in promiscuity prior to marriage; 
(3) argued that women must submit to their male 
partners; (4) did a comparative analysis of the female 
genitalia of different races. Id. at *1-2. The book also 
referred to the plaintiff’s employment in the school 
district as well as the fact that his job provided for 
significant interactions with female students. 

When school board members learned of the 
book, the plaintiff’s employment was terminated. 
He then filed a lawsuit claiming retaliation for 
exercising rights under the First Amendment. The 
trial court dismissed the lawsuit, finding the book 
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was not entitled to protection because it was not a 
matter of public concern.

On appeal, the Seventh Circuit affirmed on dif-
ferent grounds. It first held that the book was a matter 
of public concern because it addressed a matter in 
which the public might be interested. Id. at *3-4. It 
then noted that even if the speech was a matter of 
public concern, there would still be no retaliation if 
the employee’s interest is outweighed by the interest 
of the governmental employer in promoting effec-
tive and efficient public service. Id. at *5. 

Utilizing this balancing test, the Court found the 
school’s interest in “protecting the integrity [of its 
counseling services] dwarfed” the plaintiff’s interest 
in publishing the book. In reaching this conclusion, 
the court noted that the school did not have to show 
the publication had an actual impact before it could 
take action; it could instead act upon reasonable pre-
dictions of disruption. The Court thus found that it 
was reasonable for the school district to conclude the 
book would interfere with the learning environment 
and that female students would be apprehensive 
about asking the plaintiff for help. Id. at *7-8. 

Court Holds Teacher Can sue For 
Retaliation For Opposing Disability 
Discrimination Against students

Retaliation cases are typically filed when an 
employee suffers a materially adverse employment 
action because she complained about discriminatory 
treatment directed at herself, or another co-worker. 
In MacFarlan v. Board of Education School Distr. 
65, 904 F.Supp.2d 852 (N.D. Ill. 2012), the plaintiff 
teacher sued under the Rehabilitation Act, claiming 
she was retaliated against for opposing disability 
discrimination against her students. 

The district court recognized that the viability 
of such claim was an issue of first impression in the 
Seventh Circuit. It nonetheless declined to dismiss 

the plaintiff’s claim, finding it was similar to a third-
party retaliation claim based on sex discrimination, 
which has been recognized. 

As A Matter Of First Impression, The 
seventh Circuit Holds Title II Under 
The ADA Does not Cover Disability 
Discrimination In Public Employment

Title I of the American’s With Disabilities Act 
(“ADA”) specifically prohibits employment dis-
crimination on the basis of disability and it requires 
aggrieved employees to exhaust administrative 
remedies before filing a lawsuit. Title II, in contrast, 
provides that state and local governments may not 
exclude disabled persons from participation in, or 
the benefits of governmental services, programs or 
activities. A party suing under Title II is not required 
to exhaust administrative remedies. 

 Governmental employees suing for employment 
discrimination, particularly those that have failed to 
timely file a discrimination charge with the EEOC, 
have attempted to sue under Title II of the ADA in 
order to avoid the exhaustion requirements. That 
is precisely what occurred in Brumfield v. City of 
Chicago, 735 F.3d 619 (7th Cir. 2013), wherein the 
Court addressed the issue of whether Title II applies 
to governmental employment discrimination claims. 

The Seventh Circuit first recognized there was 
a split among the other Courts of Appeals on this 
issue; two circuits have held Title I is the exclusive 
remedy for governmental employment discrimina-
tion claims while one circuit has held such claims 
can also be pursued under Title II. The Court also 
recognized that while federal regulations expressly 
state Title II does apply to such claims, that regula-
tion was contrary to the language of Title II which 
unambiguously does not extend to employment 
discrimination claims. 



Heyl RoysteR employment newsletteR

©  Heyl, Royster, Voelker & Allen, P.C. 2013   Page 4

Pursuant to the Court’s holding, disability-based 
employment discrimination claims must proceed 
under Title I of the ADA and employees asserting 
such a claim must exhaust administrative remedies 
before filing a lawsuit.

Central District Of Illinois Holds That 
statute Of Limitation For A FMLA Claim 
Runs When Employer Improperly 
Identifies FMLA Leave As Unauthorized 
And not When Employee Is subsequently 
Terminated Under A Progressive 
Discipline Policy For Accumulating 
Excessive Unauthorized Absences

The Family and Medical Leave Act prohibits an 
employer from interfering with an eligible employ-
ee’s rights to take leave permitted under that Act. A 
lawsuit must be filed not later than two years “after 
the date of the last event constituting the alleged 
violation for which the action is brought.” 

The issue raised in Barrett v. Illinois Department 
of Corrections, No. 12-CV-2024, 2013 WL 3874078 
(C.D. Ill. July 26, 2013) is whether the two year stat-
ute of limitations runs from the date the employee 
is discharged for excessive absences under progres-
sive discipline policy, or from prior dates when the 
employer classified the leave as unauthorized. In 
Barrett, the employer’s attendance policy provided 
that employees would be suspended upon receiving 
the eleventh unauthorized absence and may be dis-
charged after the twelfth unauthorized absence. The 
employee in Barrett had one unauthorized absence 
in the years 2003, 2005-2009; four unauthorized 
absences in 2004; and two unauthorized absences in 

2010. Following the last absence, the plaintiff was 
suspended and then discharged. 

Plaintiff sued under FMLA on January 27, 2012. 
She claimed that three of her absences which oc-
curred in 2003, 2004 and 2005 constituted protected 
leave and therefore should not have been counted 
as unauthorized. But for the employer’s incorrect 
classification, she would not have been discharged. 
Defendant countered, arguing plaintiff failed to chal-
lenge the classification within two years. Plaintiff, 
in turn, argued the statute of limitations should run 
from the date of the discharge, and not from the date 
the leave was misclassified as unauthorized. 

The district court held the statute of limitations is 
triggered for each disciplinary event – i.e. each time 
the employee received an unauthorized absence. In 
reaching this conclusion, the court reasoned that: 
(1) the text of FMLA and case law compelled that 
interpretation; (2) the continuing violation theory did 
not apply; and (3) the denial or misclassification of 
an unauthorized absence constitutes prejudice, thus 
affording a plaintiff standing to sue at the time the 
misclassification occurs. 

VIsIT OUR WEBsITE AT WWW.HEYLROYsTER.COM
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sTATUTE In THE sPOTLIGHT 
In each issue, Heyl Royster attorneys will summarize a statute that imposes requirements on an 

employer with respect to its employees. These summaries can be printed and compiled in a notebook for 
easy access and quick answers to your questions.

Americans with Disabilities Act TITLE 42 - THE PUBLIC HEALTH AnD WELFARE 
CHAPTER 126 - EQUAL OPPORTUnITY FOR InDIVIDUALs WITH DIsABILITIEs
 – Reasonable Accommodations 

The Americans with Disabilities Act places the burden on both the employer and disabled employee to 
work together in finding reasonable accommodations for the disabled worker. Please contact any of Heyl 
Royster’s offices to discuss how to properly navigate the ADA requirements for employers. 

What: The United States enacted the Americans with Disabilities Act (“ADA”) in 1990. 
Under the ADA, employers are required to make reasonable accommodations for 
their disabled employees. 

Who: The ADA requirements apply to all employers with 15 or more employees, including 
state and local governments. 

Disabled Employee: To succeed with a claim of discrimination under the ADA, a disabled employee 
must establish that: (1) he has a disability as defined under the ADA; (2) he is quali-
fied to perform the essential functions of his job, either with or without reasonable 
accommodation; and (3) he suffered an adverse employment action because of the 
disability. Under the ADA, a “disability” means a physical or mental impairment 
that substantially limits one or more major life activities of such individual. A person 
is a “qualified” individual with a disability if he or she is an individual with a dis-
ability who, with or without reasonable accommodation, can perform the essential 
functions of the employment condition that such individual holds or desires.

Things to know: Employers can be found liable for discrimination under the ADA if they fail to make 
reasonable accommodations to the known physical or mental limitations of an oth-
erwise qualified individual with a disability who is an applicant or employee. 

Liability Trigger: Under the ADA, an employee must begin the accommodation process by informing 
his employer of his disability. It is key that the employer must know of the disability, 
or else they cannot be held responsible for any failure to provide a reasonable accom-
modation. Once the employee informs his employer of his disability, the employer’s 
potential liability is triggered for failure to provide reasonable accommodations.
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How to proceed: Once the employer is informed of the employee’s disability, the employer must 
engage with the employee in an “interactive process” to determine the appropriate 
accommodation under the circumstances. The interactive process requires that the 
employer and disabled employee work together to identify the employee’s precise 
limitations and discuss accommodations which might enable the employee to con-
tinue working.

How Far: In Gile v. United Airlines, Inc., the Court held that an employer is not obligated to 
provide the employee the accommodation he requests or prefers, the employer need 
only provide some reasonable accommodation. 95 F.3d 492, 500 (7th Cir. 1996). An 
employer can satisfy the ADA reasonable accommodation requirement by choosing 
an effective accommodation that is less costly or easier to provide than what the 
employee requests. 

Vacant Positions: If the employee is unable to perform his job, with or without accommodation, the 
employer must consider reassignment as one form of accommodation. In E.E.O.C. 
v. United Airlines, Inc., a recent case analyzing the ADA, the Court stated that the 
ADA includes “reassignment to a vacant position” as a possible “reasonable accom-
modation” for disabled employees. 693 F.3d 760, 762 (7th Cir. 2012). Importantly, 
the Court held that the “ADA requires employers to appoint disabled employees to 
vacant positions, provided that such accommodations would not create an undue 
hardship (or run afoul of a collective bargaining agreement).”

 Note that an employer may be obligated to reassign a disabled employee, but only 
to vacant positions. An employer is not required to bump other employees to create 
a vacancy so as to be able to reassign the disabled employee. Further, the employer 
is not obligated to create a “new” position for the disable employee.

Exception:  Discrimination under the ADA can comprise of an employer not making reason-
able accommodations to the known physical or mental limitations of an otherwise 
qualified individual with a disability who is an applicant or employee, unless such 
covered entity can demonstrate that the accommodation would impose an undue 
hardship on the operations of the business of such covered entity. Undue hardship 
is typically equated to “unduly costly.”

Burden: The burden is on the plaintiff to show that the proposed accommodation would be (1) 
effective in allowing him to perform the essential functions of a job, and (2) in that 
the costs to the employer do not greatly outweigh the benefits to the employer and 
employee. The burden of demonstrating that providing the accommodation would 
cause undue hardship is on the employer.
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Examples: In Hammel v. Eau Galle Cheese Factory, the Court held that enlisting another em-
ployee to assist a disabled employee in performing essential functions of his job 
was an unreasonable accommodation request. 407 F.3d 852, 867 (7th Cir. 2005). In 
Malabarba v. Chicago Tribune Co., permanently converting a full-time position into 
a part-time position was held to be an unreasonable accommodation request. 149 
F.3d 690, 696 (7th Cir. 1998). Finally, in Nowak v. St. Rita High School, the Court 
held that allowing an employee with a prolonged illness indefinite leave of absence 
was an unreasonable accommodation request. 142 F.3d 999, 1004 (7th Cir. 1998). 

The statutes and other materials presented here are in summary form. To be certain of their applicability 
and use for specific situations, we recommend an attorney be consulted. This newsletter is compliments of 
Heyl Royster and is for advertisement purposes.
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mailto:cunrath%40heylroyster.com?subject=
mailto:tbertschy%40heylroyster.com?subject=
mailto:dstegall%40heylroyster.com?subject=
mailto:tpowell%40heylroyster.com?subject=
mailto:pcloud%40heylroyster.com?subject=
mailto:mmcclenathan%40heylroyster.com?subject=
mailto:thackmann%40heylroyster.com?subject=
mailto:jbrady%40heylroyster.com?subject=
mailto:nbertschy%40heylroyster.com?subject=
mailto:mbooker%40heylroyster.com?subject=
mailto:bingram%40heylroyster.com?subject=
mailto:rlinder%40heylroyster.com?subject=
mailto:rmonfort%40heylroyster.com?subject=
mailto:dperkins%40heylroyster.com?subject=
mailto:sheine%40heylroyster.com?subject=
mailto:gnelson%40heylroyster.com?subject=
mailto:llaconte%40heylroyster.com%0D?subject=
mailto:mhefflefinger%40heylroyster.com?subject=
mailto:cyoung%40heylroyster.com?subject=

	Recent Developments
	Did You Know
	Court Holds
	As a Matter
	Central District
	Statute in the Spotlight

