
A Newsletter for Employers and Claims Professionals from Heyl Royster

EmployEr’s EdgE

© Heyl, Royster, Voelker & Allen, P.C. 2013 Page 1

January 2013

Bradford B. Ingram
Chair, Employment Law Practice Group

bingram@heylroyster.com

A WORD FROM THE 
PRACTICE GROUP CHAIR

On behalf of Heyl Royster and the 
Employment Law Practice Group, I pres-
ent the January 2013 edition of Employer’s 

Edge for your review. This Month’s Authors set forth below 
have put together a excellent publication for our clients. 

Our Recent Developments in the Courts section outlines 
a number of significant Seventh Circuit decisions which 
should have an impact on your employment decisions. 

Please be sure to review the Statute in the Spotlight 
regarding the One Day Rest in Seven Act. 

Please feel free to contact the undersigned or any of the 
authors regarding the content of the newsletter. We hope 
that this publication helps our clients succeed in managing 
the workplace. 

I have also provided contact information for each of our 
employment and labor law attorneys throughout the state.

THIs MOnTH’s AUTHORs:
Ed Wagner is the Managing Partner of Heyl Royster’s 

Urbana Office. His practice focuses on healthcare, long term 
care, professional liability, and tort litigation.

Debra Stegall is a partner in the Peoria office. Her practice 
focuses on employment law matters, transactional matters, 
and arbitration before the National Grain & Feed Association.

Douglas Heise joined the firm’s Edwardsville office in 
2004 and became a partner in 2008. He represents healthcare 
professionals being sued by the prison population and employ-
ers in discrimination claims.

Jana Brady joined the firm in 2003 and became a part-
ner in 2011. She focuses her practice on the defense of civil 
litigation and federal practice, particularly in the context of 
employment law, civil rights, medical malpractice, correc-
tional medicine, insurance coverage, school law, and nursing 
home cases.

Shari Berry joined Heyl Royster as an Of Counsel at-
torney in its Peoria office in 2011 and became a partner with 
the firm in 2013. She represents clients against harassment, 
discrimination and civil rights claims.

Brian Smith joined Heyl Royster’s Urbana office in 2007. 
His practice focuses on civil rights, employment, professional 
liability, and commercial litigation.

Tim Gronewold joined Heyl Royster in 2007. His prac-
tice focuses on employment law and workers’ compensation.

In THIs IssUE 
• Did you know – Illinois state law imposes a 

number of requirements on employers with 
respect to the treatment of their employees. 
Heyl Royster attorneys summarize some lesser 
known requirements in this and future issues of 
the Employer’s Edge. 

Recent Developments In the Courts 
•	 Smith v. Bray. The Seventh Circuit extends 

individual liability under Section 1981 to 
subordinate non-decisionmakers.

•	 Cortezano v. Salin Bank. The Seventh Circuit 
holds Title VII does not protect against 
discrimination based on a spouse’s alienage.

•	 Gordon v. Fedex Freight. The Seventh Circuit 
holds termination was not wrongful in violation 
of the Illinois Workers Compensation Act.

•	 King v. Acosta Sales and Marketing. The 
Seventh Circuit granted summary judgment on 
a sexual harassment claim because there was no 
actionable harassment in the 300 days before the 
discrimination charge was filed.

• Nitro-Lift Technologies, LLC v. Howard: 
The United States Supreme Court Reaffirms 
The Federal Arbitration Acts National Policy 
Favoring Arbitration

Recent Legislative Developments 
• Public Act 97-0875 (HB 3782) – Facebook Bill
• S.743 Whistleblower Protection Enhancement 

Act of 2012

statute in the spotlight 
• One Day Rest in Seven Act
• Practice Pointer – New Supreme Court Rule 

allows jurors to submit questions.
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DID YOU KnOW…
• No employer may knowingly employ a “professional 

strikebreaker”—that is, a person who typically seeks 
employment during strikes and lockouts—to replace 
a dissenting worker during the course of a strike or 
lockout. 820 ILCS 30/2.

• Employers must allow employees up to eight hours 
per school year, but not more than four hours on any 
one occasion, to attend parent-teacher conferences or 
other parent activities at their children’s school. To 
qualify for this time, however, the employee must 
exhaust all other leave allotted to him or her by state 
regulation or the employer. 820 ILCS 147/15. 

• When employees are working in a compressed air 
environment—i.e. tunnels, caissons, compartments, 
etc.—their hours must be split into two periods 
depending on the amount of air pressure; no 
employee, except in extreme emergencies, can be 
ordered to work in an environment where the air 
pressure exceeds fifty pounds per square inch. 820 
ILCS 245/2.

• An employee is considered to be under the influence 
of alcohol if, at the time alleged during the course of 
employment, his or her blood alcohol level is at or 
above .02, which is one-fourth of the BAC required 
to be considered a legally impaired driver. 820 ILCS 
265/10.

• Employees are entitled to at least one hour of paid 
leave every fifty-six days to donate blood, but the 
employee must first request leave and show medical 
documentation of the proposed blood donation, 
if necessary, in order to take the leave. 820 ILCS 
149/10.

• Any “broadcast” employer—which includes 
television, radio, and cable stations—is prohibited 
from including covenants not to compete in 
employment contracts unless the employee’s 
capacity is in sales or management. 820 ILCS 17/5 
& 17/10.

RECEnT DEvELOPMEnTs 
In THE COURTs
Smith v. Bray: Liability Under §1981 
Extended to subordinate That Causes 
Adverse Employment Action

Courts have long held there is no individual liability 
under Title VII. To avoid this limitation, plaintiffs have 
sued decision-makers and employers under 42 U.S.C. 
§1981. Section 1981 protects the making, performance, 
modification and termination of contracts and the enjoy-
ment of all benefits, privileges, terms and conditions of 
the contractual relationship. Plaintiffs asserting discrimi-
nation claims often rely on both Title VII and §1981. 
Claims under §1981 and Title VII for race discrimination 
are generally analyzed in the same manner. One major 
distinction between the two statutes is that individuals 
are not liable under Title VII; individuals can, however, 
be liable under §1981.

In a case of first impression, the Seventh Circuit 
recently extended liability under §1981 to subordinate 
employees. In Smith v. Bray, 681 F.3d 888 (7th Cir. 2012), 
the employer was bankrupt and discharged from any 
liability. The plaintiff proceeded to sue her immediate 
supervisor (who settled and was not party to the appeal) 
and the employer’s human resource manager. The issue 
was whether a non-decisionmaker subordinate could be 
individually liable. 

The court noted that it has imposed liability on an 
employer under the cat’s paw theory when a decision-
maker relies on an unlawfully biased recommendation 
from a subordinate to take an adverse employment ac-
tion against the plaintiff. The court then reasoned that if 
an employer can be liable under a cat’s paw theory, the 
subordinate who gave the biased recommendation can 
also be liable. Thus, according to the court, the “cat’s 
paw theory can support individual liability under §1981 
for a subordinate employee who intentionally causes a 
decision-maker to take adverse action against another 
employee in retaliation for statutorily protected activity.”

Although the court affirmed summary judgment for 
the human resources manager because there was no evi-
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dence or retaliatory motivation, this case notably extends 
individual liability to subordinate non-decisionmakers.

Cortezano v. Salin Bank & Trust Company: 
seventh Circuit Holds Title vII Does 
not Protect Against Discrimination 
Based on a spouse’s Alienage

Kristi Cortezano brought action against Salin Bank, 
her former employer, alleging that they violated Title VII, 
specifically accusing the bank of terminating her based 
on the national origin of her husband, Javier, a Mexican 
citizen whose presence in the United States was unau-
thorized. Javier had illegally entered and remained in 
the United States in 1997, and the two married in 2001. 
In March of 2007, Salin Bank hired Kristi, and she was 
promoted to sales manager less than one month later. 
Around the same time, Javier started his own business, 
and the couple opened a joint account at the bank. The 
business soon failed, and Javier returned to Mexico to 
pursue American citizenship. Kristi requested a two week 
vacation to be with Javier in Mexico, and in doing so, 
revealed her husband’s status as a former undocumented 
immigrant to her supervisor at the bank. That supervisor 
in turn contacted the bank’s security officer and told him 
that Kristi had opened a joint bank account with a known 
undocumented immigrant. The bank terminated Kristi 
as a result of their suspicions that she had helped Javier 
open a bank account using fraudulent documents. The 
district court granted Salin Bank’s motion for summary 
judgment, finding that the plaintiff failed to establish 
that her firing was based on an impermissible reason. 
The plaintiff appealed.

In order to claim employment discrimination under 
Title VII, the plaintiff first had to show that she belonged 
to a protected class. She claimed that she was discrimi-
nated against because of her marriage to a Mexican na-
tional whose residence in the United States was unauthor-
ized. The Seventh Circuit has not yet ruled on whether 
discrimination based on the race or national origin of a 
person’s spouse is protected under Title VII. Even if this 
spousal connection is protected under Title VII, the Court 
held in Cortezano v. Salin Bank & Trust Co., 680 F.3d 936 

(7th Cir. 2012) that it was clear that Kristi’s termination 
was based on her husband’s undocumented status. The 
Court found no evidence that the termination had to do 
with the plaintiff’s husband’s Mexican heritage. There is, 
of course, good reason that the bank would want to avoid 
holding accounts for undocumented immigrants. The 
bank has legitimate concerns regarding bank fraud, and 
has the business-oriented concern of becoming known 
for catering to undocumented immigrants.

Further, the Seventh Circuit held that Title VII does 
not protect against alienage-based discrimination. The 
protections for “national origin” might have originally 
been meant to encompass alienage, but the US Supreme 
Court has since held otherwise. In Espinoza v. Farah 
Mfg. Co., 414 U.S. 86, 94 (1973), the Supreme Court 
held that “national origin” was limited to “the country 
from which you or your forebears came.” The Court ruled 
that nothing in Title VII “makes it illegal to discriminate 
on the basis of citizenship or alienage.” Congress took 
steps to limit the scope of the Espinoza holding when 
it enacted 8 U.S.C. 1324b, but in doing so explicitly 
excluded unauthorized aliens from this protection. In 
effect, any discrimination suffered by the plaintiff was 
the result of her marriage to an unauthorized alien, and 
Title VII offers no protection against this.

Gordon v. Fedex Freight, Inc.: seventh 
Circuit Holds Employee Did not Establish 
a Retaliatory Discharge Claim

The plaintiff began working as a clerk at FedEx’s 
East Moline, Illinois facility on September 4, 2006, and 
was terminated on November 11, 2008. On October 14, 
2008, she tripped and fell at the facility, injuring her 
wrist. She reported the injury to her supervisor, and a 
FedEx employee took her to the hospital. The plaintiff 
was discharged from the hospital with a bruise, for which 
the hospital gave her a sling. Her supervisor told her that, 
despite the hospital’s diagnosis, he believed she would be 
out of work for a long time, but the plaintiff responded 
that she doubted her recovery would take long. The next 
day, the plaintiff called her supervisor and told him she 
planned to seek additional treatment from her family 
doctor. That same afternoon, her supervisor met with his 
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bosses regarding a system-wide downsizing, and they 
decided to eliminate the plaintiff’s position, the only 
full-time position eliminated at the East Moline facil-
ity. Shortly thereafter, the plaintiff’s doctor determined 
that the plaintiff’s wrist was broken in three places. She 
returned to work on November 11, 2008, at which time 
she was informed that she was being terminated due to 
workforce reduction. The plaintiff brought an action 
for wrongful termination, which FedEx successfully 
removed to federal court.

The Seventh Circuit in Gordon v. Fedex Freight, Inc., 
674 F.3d 769 (7th Cir. 2012) held that, though an at-will 
employee can be terminated for any, or no, reason, it is 
unlawful in Illinois to terminate a worker for exercising 
his or her rights under the Illinois Workers’ Compensa-
tion Act (“IWCA”). To maintain a claim for retaliatory 
discharge, an employee must prove “(1) his status as an 
employee of the defendant before injury; (2) his exercise 
of a right granted by the Workers’ Compensation Act; 
and (3) a causal relationship between his discharge and 
the exercise of his right.” The only issue in the matter 
brought by Ms. Gordon is whether she can establish that 
she exercised a right guaranteed by the IWCA, and that 
the causal relationship exists between her exercise of that 
right and her termination. 

In Illinois, the Seventh Circuit reasoned, one may 
exercise rights under the IWCA in several ways. First, 
they may file a workers’ compensation claim. Here, the 
plaintiff did so only after her termination, and therefore, 
logically this filing could not have caused, or had any 
effect on, her termination. However, if it is determined 
that termination is preemptive, and a workers’ compensa-
tion claim consequently could not have been filed before 
termination, the tort may still stand. The district court in 
this matter held that the plaintiff did not meet her burden 
because FedEx had decided to terminate her position 
before they knew the extent of her injuries. Additionally, 
the plaintiff had never expressed an intent to file a work-
ers’ compensation claim. As such, the plaintiff’s filing 
of, or plans to file, a workers’ compensation claim could 

not have precipitated termination. Importantly, IWCA 
protection is also granted to an employee simply when 
that employee seeks medical attention. Under Hinthorn 
v. Roland’s of Bloomington, Inc., 519 N.E.2d 909 (1988), 
seeking medical treatment is the first step in exercising 
rights under the IWCA, as the Act is intended to ensure 
availability of medical treatment to injured workers, and 
to shift the financial burden to employers. Consequently, 
the plaintiff’s superiors at FedEx were necessarily aware 
of her intentions to seek medical treatment, and she 
therefore established a causal connection between the 
plaintiff’s protected activities and her termination.

Regarding the causal connection, the Seventh Circuit 
made clear that Illinois does not employ the McDonnell 
Douglas burden-shifting framework commonly applied 
in federal retaliation cases. Instead, the plaintiff must 
“affirmatively show that the discharge was primarily 
in retaliation for her exercise of a protected right.” The 
plaintiff must therefore proffer sufficient evidence from 
which a reasonable jury could infer that the termination 
was the result of improper motivation. Only after this 
burden is met is the defendant required to provide a le-
gitimate reason for the termination. In the present matter, 
FedEx argued that the causal link was based on inadmis-
sible rumor and hearsay, and the Seventh Circuit agreed. 
Still, the Court made clear that temporal proximity is an 
important “evidentiary ally” of the plaintiff, but alone it 
is insufficient to create a genuine issue of material fact.

King v. Acosta Sales and Marketing, Inc.:  
the seventh Circuit Granted summary 
Judgment on a sexual Harassment 
Claim Because There Was no Actionable 
Harassment in the 300 Days Before 
the Discrimination Charge Was Filed

The defendant, a food broker representing producers 
that sell their goods to supermarkets, hired the plaintiff 
as a business manager in 2001, a position that she held 
until her resignation in 2007. The plaintiff subsequently 

vIsIT OUR WEBsITE AT WWW.HEYLROYsTER.COM
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brought an action under Title VII of the Civil Rights Act, 
alleging that the company “maintained a hostile work en-
vironment in which conditions for women were inferior 
to men, and that Acosta paid women less than men for 
the same work.” She also brought an action under the 
Equal Pay Act for discriminatory compensatory practices.

The Seventh Circuit in King v. Acosta Sales and 
Marketing, Inc., 678 F.3d 470 (7th Cir. 2012) held that 
the evidence presented by the plaintiff failed to establish 
a pattern of hostility that continued into the three hun-
dred day period that immediately preceded her bringing 
of an action before the Equal Employment Opportunity 
Commission (“EEOC”). Her supervisor’s behavior be-
fore that time period was, to say the least, offensive- he 
showed her pornographic materials, gave her inap-
propriate presents, and called her degrading names of 
a sexual nature. According to the Seventh Circuit, the 
plaintiff’s treatment was “markedly better” during the 
three hundred days immediately preceding her filing of 
an action with the EEOC. During that time, a supervisor 
“made a pass at her” and used derogatory nicknames for 
the plaintiff and her female coworker. This more recent 
behavior, the Seventh Circuit found, “may have been 
unpleasant, but none of it was severe.” This distinction 
is significant because, as the U.S. Supreme Court held in 
Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993), 
the prohibition against sexual harassment “forbids only 
behavior so objectively offensive as to alter the ‘condi-
tions’ of the victim’s employment.”

The Seventh Circuit’s analysis of compensatory 
discrimination was markedly different. “Even a dollar’s 
difference based on sex violates both Title VII and the 
Equal Pay Act,” the Court’s opinion noted. The data 
entered into evidence was startling, as all male business 
managers made more than every single female business 
managers except one. That woman’s salary reached just 
$60,000 after six years on the job, a salary benchmark 
matched by male colleagues either on their first day of 
work, or after just a couple of years with the company.

The defendant argued that male business managers 
were paid more than female business managers because 
they were better educated and had more experience than 
their female counterparts. The Seventh Circuit held that 
this explanation was unsatisfactory under the Equal Pay 

Act, which requires that an employee demonstrate that “a 
difference in pay for ‘equal work on jobs the performance 
of which requires skill, effort, and responsibility, and 
which are performed under similar working conditions.’ 
An employer asserting that the difference is the result of 
a ‘factor other than sex’ must present this contention as 
an affirmative defense.” As a result, the Seventh Circuit 
held that, under the Equal Pay Act action, the defendant 
must prove in the district court that education and expe-
rience account for the discrepancy. Under Title VII, the 
Seventh Circuit held that the action would need to be 
tried as the result of the plaintiff’s proffer of sufficient 
evidence that would allow a trier of fact to conclude that 
the defendant’s explanations are “smokescreens.”

Nitro-Lift Technologies, LLC v. Howard: 
the United states supreme Court 
Reaffirms the Federal Arbitration Acts 
national Policy Favoring Arbitration

The United States Supreme Court has released a 
new decision interpreting the Federal Arbitration Act, 
once again reaffirming the Act’s national policy favoring 
arbitration. The Court noted that it is a “matter of great 
importance, therefore, that state Supreme Courts adhere 
to a correct interpretation of the legislation.” In Nitro-Lift 
Technologies, LLC v. Howard, 133 S.Ct. 500 (2012), the 
Court found that the Oklahoma Supreme Court, in de-
claring a noncompetition agreement in two employment 
contracts null and void rather than leaving that determina-
tion to the arbitrator, ignored a basic tenant of the Act’s 
substantive arbitration law and, therefore, the decision 
was vacated. In this case, the dispute arose from a con-
tract between Nitro-Lift and two of its former employees, 
Eddie Lee Howard and Shane Schneider. Howard and 
Schneider entered into a confidentiality and noncompeti-
tion agreement with Nitro-Lift that required any dispute, 
difference, or unresolved question between the company 
and the employee to be settled by arbitration with a 
single arbitrator who was to be mutually agreeable. After 
working for Nitro-Lift on wells in Oklahoma, Texas, and 
Arkansas, Howard and Schneider quit and began working 
for one of Nitro-Lift’s competitors. Claiming that they 
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had breached their noncompetition agreements, Nitro-
Lift served them with a demand for arbitration. Howard 
and Schneider responded by filing suit in Oklahoma 
District Court asking that the noncompetition agreements 
be deemed null and void and for the enforcement to be 
enjoined. The District Court dismissed the complaint 
finding that the clauses were valid. Ultimately the matter 
came before the Oklahoma Supreme Court who ordered 
the parties to show cause why the matter should not be 
resolved by application of an Oklahoma statute which 
limits the enforceability of noncompetition agreements. 
The United States Supreme Court ruled that the trial 
court found the contract contained a valid arbitration 
clause and the Oklahoma Supreme Court did not hold 
otherwise but it, nonetheless, assumed the arbitrator’s 
role by declaring the noncompetition agreements null 
and void despite the fact that they should be abiding by 
the FAA as the “Supreme Law of the Land.” 

RECEnT LEGIsLATIvE 
DEvELOPMEnTs 
Public Act 97-0875 (HB3782) – Facebook Bill

On August 1, 2012, Governor Quinn signed into law 
HB3782 (Public Act 97-0875), more commonly known 
as the “Facebook Bill,” that amends and broadens the 
Right to Privacy in the Workplace Act to include social 
media privacy concerns. 

This new law makes it illegal for an employer to 
request an employee or job candidate’s social network 
account information, such as username or password, in 
order to gain access to their account or profile. The clear 
intention of the Facebook Bill is to prevent employers 
from screening potential job candidates or reprimanding 
current employees based on information from their social 
network accounts that would otherwise be private. 

While the major implications of the Facebook 
Bill are clear, there are still unanswered questions that 
may lead to problems for the imprudent employer. 
For instance, the new law is vague regarding whether 
employers can send “friend requests” to employees, or 
whether employers can request that an employee disclose 
information obtained from another employee’s social 

media outlet. Until these questions can be answered, it 
is recommended that employers act with discretion and 
keep in mind the increased protected status of social 
media privacy in Illinois. 

This law is effective January 1, 2013.

s. 743: Whistleblower Protection 
Enhancement Act of 2012

Legislation introduced by Senator Daniel Akaka 
amends the Whistleblower Protection Act (WPA) of 
1989. The WPA is a federal law that protects most fed-
eral executive branch employees who make a protected 
disclosure of illegality, waste, fraud, abuse, or public 
health or safety threats. 

The legislation expands the scope of protections for 
whistleblowers by defining “disclosure” and expands 
the types of protected disclosures. It also requires that 
employers include certain statements in government 
nondisclosure policies, forms, and agreements that 
federal employees have the right to make “protected 
disclosures.”

The legislation adds the Office of the Director of 
National Intelligence and the National Reconnaissance 
Office to the following list of agencies already excluded 
from protection: the Federal Bureau of Investigation 
(FBI), the Central Intelligence Agency (CIA), and the 
Defense Intelligence Agency. The law requires federal 
agencies to inform employees how to make a disclosure 
of information that is required to be kept secret in the 
interest of national defense. 

The legislation also makes certain amendments 
to the Intelligence Reform and Terrorism Prevention 
Act of 2004 regarding the development of policies and 
procedures. 

The standard of proof in disciplinary proceedings 
would be revised to require the Office of Special Counsel 
to show that the whistleblower’s protected disclosure was 
a “significant motivating factor” in the decision to take 
an adverse action, even if other factors also motivated 
the decision. 

The president signed this legislation on November 
27, 2012.
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sTATUTE In THE sPOTLIGHT 
In each issue, Heyl Royster attorneys will summarize a statute that imposes requirements on an employer 

with respect to its employees. These summaries can be printed and compiled in a notebook for easy access and 
quick answers to your questions.

One Day Rest in seven Act (820 ILCs 140)
Who: Every employer

What:  (1) Shall allow every employee at least 24 consecutive hours of rest in every calendar 
week (in addition to the regular period of rest allowed at the close of each working day). 
Employees may voluntarily sign up to work during the required day of rest. 

Employer Must: Before the first day of the week, which is usually Sunday, Employers must post in a 
conspicuous place a list of employees who are required or allowed to work on the first 
day of the week, and designating the day of rest for each such employee. Employees 
cannot be made to work on their designated day of rest.

Employees Excluded From One Day Rest Requirement:
 (1) Part-time employees, who total hours during a calendar week to not exceed 20 hours; 

(2) Employees needed in case of a breakdown of machinery or equipment or other emer-
gency requiring immediate services to prevent injury, damage or suspension of necessary 
operation; (3) Employees in agricultural or coal mining; and (4) Employees engaged in 
canning and processing perishable agricultural products, if employed on a seasonable 
basis for not more than 20 weeks during any 12 month period; (4) Watchmen or security 
guards; (5) Those in a bona fide executive, administrative or professional capacity or an 
outside salesman as defined in the Fair Labor Standards Act or supervisors as defined 
in the National Labor Relations Act and (7) Crew members of any uninspected towing 
vessels operating in navigable waters in or along the boundaries of the State of Illinois.

Who: Every employer

What:  Shall permit employees who are to work 7 ½ continuous hours or longer at least 20 
minutes for a meal period beginning no later than 5 hours after the start of work

Employees Excluded From Meal Requirement:
 Does not apply to employees who (a) are subject to a collective bargaining agreement 

that establishes meal periods and (b) monitor individuals with developmental disabilities 
or mental illness or both, and, who, are required to be on call during an entire 8 hour 
work period, but those individuals shall be permitted to eat a meal during the 8 hour 
period while continuing to monitor those individuals.
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Who: Hotel Room Attendants of hotels and other establishments licensed for transient oc-
cupancy located in a county with a population greater than 3,000,000.

What: Shall receive a minimum of two (2) 15-minute paid rest periods and one (1) 30-minute 
meal period in each workday if employee works at least 7 hours.

How: Employer must make a room on the employer’s premises with adequate seating and 
tables for enjoyment of break and meal periods. Clean drinking water must be provided 
at no charge.

Recordkeeping: Employer must keep complete and accurate records of the break and meal periods.

Violations: Must pay hotel room attendant 3 times the regularly hourly rate of pay for each workday 
the breaks were not provided; subject to damages, back pay, reinstatement, or injunctive 
relief. Employers will be guilty of a petty offense and fined not less than $25.00 nor 
more than $100 for each offense

Employer May Not: Retaliate against employees exercising their rights under this Act

Employers May: Apply for a permit to allow work for 7 days per week, but no more than 8 weeks per 
year, unless it is determined by the Director of Labor that the day of rest cannot be 
remedied by increasing the workforce. 

This is only a summary of this statute and should be reviewed in its entirety along with the regulations 
provided for interpretation purposes and should be discussed with your legal counsel.
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Practice Pointer:

New supreme Court Rule Will Allow 
Jurors to submit Written Questions to 
Designated Witnesses in Civil Trials

Effective July 1, 2012, new Illinois Supreme Court 
Rule 243 will allow a trial judge in a civil case the 
discretion to decide if the jurors should be allowed to 
submit written questions to witnesses after all counsel 
have finished their examinations.

As written, the new rule does not require that jurors 
be allowed to submit written questions, but this option 
is discretionary to the trial judge and can be initiated 
at any time during a civil trial. The option can also be 
terminated at any time by the trial judge. This option is 
not available in a criminal trial.

When this option is permitted, the trial court will 
decide at the conclusion of each witness’ examination, 
whether it is appropriate for the jury to submit questions 
as to that particular witness. Thus, a trial court may allow 
juror questions to be submitted to one witness and not 
another. If the court allows juror questions, then again 
at the conclusion of all examinations by counsel, the 
trial judge will ask the jurors if anyone has any further 
questions. If there is a response from the jurors that 
some questions are requested, then the jurors are told 
to put them in writing, to be collected by the bailiff and 
then presented to the judge. To preserve the record, each 
question will be marked as an exhibit. It is specifically 
required that the jurors will not have any discussion 
regarding these questions. Any such observed discus-
sions should be brought to the court’s attention as soon 
as practical.

Once the written questions have been collected and 
marked, the new rule requires that all counsel be given 
an opportunity to read the questions outside the pres-
ence of the jury and have an opportunity to object on the 
record. The trial court will rule on any objections and 
decide whether each question will be excluded, read to 
the witness or read after some modification. Once these 
matters outside the presence of the jury are decided, 
the question, if allowed, will be read to the witness, but 
only after the trial court expresses a required instruction 

to the witness that he or she answer only the question 
presented and not exceed the scope of the question. The 
rule does not dictate whether this cautionary instruction 
to the witness be done in or outside the presence of the 
jury, but the better practice will have the court do so 
outside the jury’s presence.

The court, not counsel, will read the question and 
once there is a response, all counsel shall be given an op-
portunity to ask follow-up questions as long as these new 
questions are limited to the scope of the new testimony. 
The rule does not dictate any limitations on the number 
of “rounds” allowed to counsel for additional questions 
nor what to do if new aspects of prior testimony or new 
evidence altogether is admitted as part of the witness’ 
new responses. The rule anticipates “new testimony” but 
does not resolve the issue of what to do if prior witnesses 
now need to be brought back for additional evidence in 
light of some new response.

The new rule also does not require nor suggest that 
counsel be allowed to confer with a witness before any 
such juror question is asked. Thus, a defendant may not 
be able to confer with his own counsel, an expert may 
not be able to confer and strategize with the attorney 
who prepared and presented him or her and a confused 
witness may not be able to ask their own questions as to 
what this new procedure is all about.

It is anticipated that some submitted questions will 
not be read at all and to avoid any hurt feelings or confu-
sion by jurors, the new rule does require the trial judge to 
advise the jurors before or during the course of the trial 
that they should not be concerned with the reason why a 
question was modified or not read as the court needs to 
decide those issues based on the rules of evidence which 
govern each case.

Many of the details on how this new procedure is to 
be handled by trial judges are not specified in the new 
rule, so as to allow each judge some discretion on de-
ciding how best to handle the situation in each case and 
in each court. If a party decides to challenge a court’s 
handling of a juror’s question on appeal, it will need to 
be shown that the court abused its discretion. This is 
generally a very high hurdle as an abuse of discretion 
occurs only when no reasonable person would take the 
position adopted by the trial court.
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Although the proponents of the rule argue that it will 
improve juror comprehension, many are convinced that 
the new opportunity for juror questions will only benefit 
the ill-prepared attorney and the ineffective witness.

Defense counsel will need to be cautious and ready 
to respond with an objection that a potential juror written 
question is or may be beyond the scope of the plaintiff 
counsel’s direct examination. It should be argued that if 
the defendants are not able to exceed the scope of direct 
examination, then why should a juror be allowed to do 
so? Defense counsel should also be ready to review and 
possibly repeat any effective cross-examination which 
ended an ineffective opposing expert’s testimony. This 
new opportunity for a jury question should not be al-
lowed to destroy any crescendo or dramatic conclusion 
to a successful cross-examination of an opposing expert, 
which gave a definite advantage to the defendant. No 
juror should be allowed to submit a written question 
which would effectively rehabilitate the opinions and 
presentation of a weak or confusing plaintiff’s expert. 
Defense counsel should also be ready to object if a juror’s 
question attempts to bail out a plaintiff or a plaintiff’s 
witness where their counsel simply forgot to ask a ques-
tion or explore a particular area of the evidence. 

Also, it may become evident in a juror’s submitted 
question that the particular juror has been discussing 
the case outside the courtroom or exploring additional 
information through internet sources. If this is obvious 
or suggested, then the court, on its own motion, should 
interrogate that individual juror outside of the presence of 
the other jurors; and if that does not occur, then defense 
counsel must make that request and preserve the record 
in order to seek that remedy. Other possible juror ques-
tions may reflect that a particular juror has some unique 
knowledge or special expertise which was not disclosed 
during voir dire. If the appropriate pre-trial question-
naire was filled out by that juror with this information 
requested but not provided, that is an additional situation 
where the court, even on its own motion, should interview 
that juror, and again that process should be done outside 
the presence of the other jurors.

It is anticipated then while this new rule is in its 
infancy in Illinois that trial judges may not be willing to 
employ this practice unless all counsel agree in advance. 

Although the court can do so without any agreement from 
counsel, there will be a hesitancy to break new ground and 
needlessly inject possible error into a trial.

Illinois Supreme Court Chief Justice Thomas Kilbride 
noted that this rule did go to a Public Hearing in May 2011 
and that “[B]ased on the comments of those who have used 
or seen the procedure at trials, such a rule enhances juror 
engagement, juror comprehension and attention to the pro-
ceeding and gives jurors a better appreciation for our system 
of justice. The rule is written so that its implementation rests 
with the discretion of the trial judge with safeguards so that 
the testimony it elicits complies with the rules of evidence.”

This procedure is not unique to Illinois state courts as 
the majority of all state courts and all of the federal courts 
permit some form of opportunity for jurors to submit written 
questions for responses by witnesses at civil trials.

Edward M. Wagner has just completed his third three-
year term on the Illinois Supreme Court Rules Committee 
and was an active member in 2011 when this new rule was 
proposed, revised and the subject of significant comment at 
the Public Hearing on May 20, 2011.

The statues and other materials presented here are 
in summary form. To be certain of their applicability and 
use for specific situations, we recommend an attorney 
be consulted. This newsletter is compliments of Heyl 
Royster and is for advertisement purposes.
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