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A WORD FROM THE 
PRACTICE GROUP CHAIR
I am pleased to present our May 2014 
edition of the Employer’s Edge. This issue 
is a must-read because of the numerous 

legislative updates and recent case developments. 
Our authors have provided useful summaries of devel-

opments regarding the Americans with Disabilities Act and 
how those changes may impact your work environment. 

Be sure to review the legislative updates that focus 
on issues of privacy, prevailing wage, and violence in the 
workplace. 

Our Statute in the Spotlight focuses on damaged 
property and how employers may recoup those losses from 
employees. 

I want to thank this month’s authors, Keith Fruehling, 
Kevin Luther, and Toney Tomaso, as well as our editor, 
Dominique de Vastey for presenting this very timely and 
useful issue of the Employer’s Edge. 

Should you have any questions about the content of 
this issue or any employment questions, please feel free to 
contact the undersigned, any of our authors or any of our 
employment and labor law attorneys who are listed by office 
at the back of the publication.

In THIs IssUE 
•	 Did	You	 Know	 that	 the	 Seventh Circuit 

broadened the scope of what constitutes a 
disability under the American with Disabilities 
Act?

•	 Did	You	Know	 that employers paid out more 
money in settlements in fiscal year 2013 than 
ever before?

LEGIsLATIvE UPDATEs

• Illinois SB 2306 - Amends the “Right to Privacy 
in the Workplace Act”

• Overtime Required for Prevailing Wage Cash 
Fringe Benefits Impacting All Non-Union 
Contractors & Employees

• Workplace Violence Protection Act Expands 
Remedies 

• Illinois passes the “Homeless Bill of Rights” 
• Multiple State Acts Amended to Protect the 

Long-Term Unemployed 

RECEnT DEvELOPMEnTs In THE COURTs
• Title VII Claim Against Union: Prima Facie 

Case Is Not Tied to a Breach of Duty or Statutory 
Violation

• Seventh Circuit Evaluates the EEOC’s 
Conciliation Process

• Seventh Circuit Avoids Determining Whether 
the ADEA Authorizes “Mixed Motives” Claims 
by Federal Employees

sTATUTE In THE sPOTLIGHT
• Damaged Property Administrative Code

Bradford B. Ingram
Chair, Employment Law Practice Group

bingram@heylroyster.com
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DID YOU KnOW???
seventh Circuit Broadens scope of 
Physical Conditions Covered by the ADA

Two recent decisions make clear that since the 2008 
amendments to the ADA, employers must be even more 
careful when determining whether a condition is a disability 
or not, and what - if any - employment actions may be taken. 

First, in Spurling v. C & M Fine Pack, Inc., 739 F.3d 
1055 (7th Cir. 2014), a company fired the plaintiff after he 
repeatedly fell asleep while on the job. The Seventh Circuit 
reversed the trial court’s finding and held that the employer, 
given its notice of the employee’s potential physical 
condition, should have explored possible accommodations, 
including providing additional time for the employee to be 
medically evaluated. Implicitly, the court takes the position 
that employers must be more cognizant and careful when 
dealing with employees who report that a medical condition 
is impacting their ability to work. 

While the decision in Spurling requires employers to be 
more careful when a medical condition is reported to them, 
the decision in Gogos v. AMS Mechanical Systems, Inc., 
737 F.3d 1170 (7th Cir. 2013), shows how far the door has 
been opened to what qualifies as a disability under the 2008 
amendments to the ADA. The 2008 amendments expanded 
the law and recognized for the first time that impairment 
could rise to the level of a protected “disability” even if it was 
transitory, minor, or temporary in nature. Indeed, a condition 
that is episodic, in remission, or managed by medicine may 
rise to the level of a disability if the condition substantially 
limits a major life activity when active. In Gogos, the court 
held that the plaintiff’s single incident of a blood pressure 
spike and intermittent blindness was covered by the ADA. In 
doing so, the court emphasized that the relevant issue is not 
the duration of the incident, but rather whether the condition 
substantially impairs a major life activity when the incident 
occurred.

The United States Supreme Court Affirms 
the seventh Circuit’s Decision that 
“Donning and Doffing” of Work Gear Under 
a Collective Bargaining Agreement is 
“Changing Clothes” Under FLSA Section 
203(o)

In Sandifer v. U.S. Steel Corp, 134 S.Ct. 870 (2014), the 
U.S. Supreme Court upheld the Seventh Circuit decision that 
time spent by an employee “donning and doffing” protective 
gear was time spent “changing clothes” under Section 203(o) 
of the Fair Labor Standards Act (“FLSA”). Fair Labor 
Standards Act, 29 U.S.C.A. § 203(o) (West 2013). This 
section gives parties to a collective bargaining agreement the 
ability to bargain over the compensability of such time at the 
beginning and end of the work day. 

This case is only applicable to situations involving a union 
workforce and when this issue has been the subject of fair 
bargaining between the union and the employer. Sandifer, 
134 S. Ct. at 879. However, if the state in which the employee 
is employed has a more restrictive or stringent law applicable 
to the payment of time spent “donning and doffing” than 
the FLSA’s provisions, the employer must follow the state 
law and may not be afforded the Section 203(o) exception 
to compensating for this time. As with all FLSA cases, this 
one serves as another reminder for employers to carefully 
review and regularly audit all payroll, time keeping and 
compensation practices.

OsHA Form 300A Was Due on February 1
Each and every employer who is required to keep OSHA 

Form 300, also known as The Injury and Illness Log must 
post the Form 300A, Summary of Work-Related Injuries and 
Illnesses, in a conspicuous workplace common area between 
February 1, 2014 and April 30, 2014. All non-exempt 
employers with more than 10 employees must post the form. 
Businesses that employ fewer than 10 workers or those that fall 
into an exempted category must also record injuries if OSHA 
or the Department of Labor’s Bureau of Labor requires them 
to do so. Exempt businesses are businesses that are classified 
as low hazards and include categories such as beauty salons, 
some retail establishments, and certain medical offices. 
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Employers are only required to post the 300A summary, 
not the full log. However, the full log must be available for 
inspection by employees, their representatives, or OSHA 
investigators upon request. Employers with multiple job sites 
should keep a separate log and summary for each location 
that is expected to be operational for at least a year.

Obesity May Be a Disability under the ADA
The Americans with Disabilities Act (“ADA,”) prohibits, 

among other things, an employer from discriminating against 
an employee with a disability on the basis of that disability. 
The Federal District Court for the Northern District of 
Illinois recently interpreted the definition of disability to 
include obesity. Luster-Malone v. Cook Cnty., No. 11 CV 
09277, 2013 WL 6508070 (N.D. Ill. Dec. 12, 2013). While 
the EEOC’s ADA interpretive guidelines provide that obesity 
is a disability in “rare circumstances” only, the court in this 
case ruled that an administrative assistant who claimed to 
have had weight-related difficulty walking across a parking 
lot near the end of her employment might be one of those 
rare circumstances. The court contemplated whether there 
was sufficient evidence to establish an ADA-covered 
disability if the case had gone to a jury. It further found 
that the plaintiff’s claims that a supervisor allegedly cursed, 
made derogatory statements, and commented that “[the 
plaintiff’s] big fat . . . needs to concentrate on losing weight” 
were possible evidence of the supervisor’s animus towards 
overweight individuals. Luster-Malone, 2013 WL 6508070 
at *5. The court ultimately granted summary judgment to the 
employer, confirming a labor arbitrator’s determination that 
the plaintiff’s termination was based on fraudulent time theft 
and insubordination and not based on weight-related issues.

Reports by the EEOC Establish that 
Employers Paid Out More Money in 
settlements in FY 2013 Than Ever Before

The Equal Employment Opportunity Commission’s 
(“EEOC”) administrative division raked in a record $372.1 
million in voluntary payments from private sector employers 
in fiscal year (“FY”) 2013 (9/2012-9/2013) according to 
its December Performance Accountability Report. This 
figure constitutes the highest in the Commission’s history, 
surpassing FY 2012 by nearly $7 million. 

This amount represents sums paid through reported 
settlements, EEOC-sponsored mediation, and conciliation 
efforts to about 70,522 individual private sector employees. 
It does not include amounts paid after a lawsuit was filed 
whether the case settled or went to verdict. 

The Commission reported resolving nearly 14,000 fewer 
charges in FY 2013 (97, 252) than it did in FY 2012. This 
indicates an increase in the average amount employers agreed 
to pay per charge. 

LEGIsLATIvE UPDATEs
Illinois sB 2306 Amends the “Right to 
Privacy in the Workplace Act”

The new amendment specifically defines the restrictions 
regarding employer requests for information about an 
employee’s personal social networking profile or website.  
2013 Ill. Legis. Serv. P.A. 98-501 (West). The amendment 
also states that the Right to Privacy in the Workplace Act 
should not be interpreted as preventing an employer from 
complying with the rules of self-regulatory organizations. 
See id.

Assuming the password, account information, or access 
sought by the employer relates to a professional account 
connected to a social networking website and not a personal 
account, nothing in the provisions otherwise prohibits an 
employer from requesting or requiring an employee or 
prospective employee to provide any password or other 
account-related information in order to gain access to that 
account or profile on a social networking website. Also, these 
provisions should not prohibit or restrict an employer from 
complying with a duty to screen employees or applicants prior 
to hiring or to monitor or retain employee communications 
as required under Illinois insurance laws, federal law, or by 
a self-regulatory organization as defined in the Securities 
Exchange Act of 1934. See 820 ILCS 55/10 (West 2013).
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Overtime Required for Prevailing Wage 
Cash Fringe Benefits Impacting All Non-
Union Contractors & Employees

A recent amendment to the Illinois Prevailing Wage Act 
(“IPWA”) requires fringe benefits to now be annualized for 
purpose of taking a credit for fringe benefit payments. See 820 
ILCS § 130 (West 2013). The Illinois Department of Labor 
(“IDOL”) is responsible for administering that Act. The 
department recently updated its Frequently Asked Questions 
(“FAQs”) to explain how the IDOL intends to interpret the 
new requirement. In the process of updating its guidance, 
the IDOL expanded on how fringe benefits might affect the 
prevailing base hourly rate that a contractor must pay. 

The IDOL tells us that any prevailing wage fringe benefits 
paid in cash must be added to the base hourly rate. Fringe 
benefits or the equivalent are a part of the total prevailing 
wage just like the basic hourly wage rate. The Act requires all 
contractors, regardless of the status of their relationship with 
a union, pay the components of the prevailing wage, base pay 
and fringe benefits. Therefore, the IDOL recognizes that the 
payment of base wages is a requirement separate and distinct 
from the requirement to pay fringe benefits.

Although both components of the prevailing wage had to 
be paid to be in compliance with the IPWA, there was no 
requirement to add the hourly cash equivalent of fringes to 
the hourly base wage rate. This was consistent with federal 
prevailing wage law where the regulations make it clear that 
cash fringe benefit payments are not subject to overtime 
premiums. 29 C.F.R. § 5.32 (West 2013).

IDOL’s revised guidance now states that any prevailing 
wage fringe benefits paid as an hourly cash equivalent must 
be added to the base hourly wage rate. The obvious impact 
is that the hourly cash equivalent for fringe benefits would 
be subject to overtime premium calculations. As a result, 
those employers paying cash fringe benefits will pay more to 
employees working overtime, in excess of 40 hours, in any 
work week, employees working in excess of 8 hours a day on 
an IPWA job Monday through Friday, and employees for any 

and all time worked on Saturdays, Sundays or legal holidays.

This is a fundamentally critical change in the interpretation 
and administration of prevailing wage law in Illinois. 
Contractors need to immediately review their accounting 
practices for Illinois prevailing wage purposes. See 2013 Ill. 
Legis. Serv. P.A. 98-482 (West). 

Workplace Violence Protection Act 
Expands Remedies 

Employers with five or more employees will be permitted 
to take proactive steps to protect employees from workplace 
violence, harassment, and stalking. They will be able to 
apply for an order of protection against disgruntled workers 
who have made a documented threat against the business 
or another employee. Employers are required to provide an 
affidavit that there is a credible threat of violence against the 
workplace or an employee to apply for an order of protection.

Illinois enacted the Workplace Violence Protection 
Act (House Bill 2590) to help employers protect their 
workforce, customers, guests and property by limiting access 
to workplaces by potentially violent individuals. 820 ILCS 
275/15 (West 2013). Under the act, which took effect on Jan. 
1, 2014, employers may seek a protective order to prohibit 
further violence or threats of violence in the workplace. The 
law applies to both public and private employers—including 
partnerships, corporations, state agencies, or political 
subdivisions—that have at least five employees.

Under the law, an employer may seek an order of 
protection from the local court to prohibit further violence 
or threats of violence by an individual if: 1) the employee 
has suffered unlawful violence or received a credible threat 
of violence from the individual and 2) the unlawful violence 
has been carried out at the employee’s place of work or the 
credible threat of violence can reasonably be construed to be 
carried out at the employee’s place of work. In addition, an 
employer may obtain an order of protection under the Illinois 
Domestic Violence Act by filing an affidavit that shows, 
to the satisfaction of the court, reasonable proof that an 
employee has suffered either unlawful violence or a credible 

vIsIT OUR WEBsITE AT WWW.HEYLROYsTER.COM
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threat of violence by the defendant. This affidavit must also 
demonstrate that great or irreparable harm has been suffered, 
will be suffered, or is likely to be suffered by the employee.

The law defines a credible threat of violence as a statement 
or course of conduct that does not serve a legitimate purpose 
and causes a reasonable person to fear for the person’s safety 
or for the safety of the person’s immediate family. It defines 
an unlawful act of violence as any act of violence, harassment, 
or stalking as defined by state law. Employer remedies under 
the act are limited to an order of protection.

Illinois passes “Homeless Bill of Rights” 

Illinois joins a number of other states by enacting 
legislation that provides employment protection for the 
homeless. See 775 ILCS 45/10 (West 2013). The Illinois law 
aims to “lessen the adverse effects and conditions caused by 
the lack of residence or a home.” 2013 Ill. Legis. Serv. P.A. 
98-516 (West).

The new Act provides as follows: “[n]o person’s rights, 
privileges, or access to public services may be denied or 
abridged solely because he or she is homeless.” 775 ILCS 
45/10 (West 2013). The Illinois Homeless Bill of Rights seeks 
to protect people who experience the loss of housing from 
discrimination by creating a list of basic rights. These rights 
include the right to maintain gainful employment, the right 
to access emergency medical care, the right to access public 
spaces and transit systems, the right to vote on the same basis 
as other people, and the right to privacy of personal property, 
records, and information. 

Under this Act, the foregoing rights cannot be denied 
solely on the basis of one’s housing status. If any of these 
rights are violated solely due to one’s homelessness, that 
individual would have the right to take legal action and seek 
damages.

Multiple state Acts Amended to Protect the 
Long-Term Unemployed 

The passing of House Bill 0011 amended the Public 
Utilities Act, the Pharmacy Practice Act, the Public Aid Code, 
the Illinois Marriage and Dissolution of Marriage Act, the 
Non-Support Punishment Act, and the Income Withholding 

for Support Act. 2013 Ill. Legis. Serv. P.A. 98-0624 (West). 
Regardless of any other provision of these laws, if a person 
is either an unemployed individual who is eligible for 
unemployment benefits under the Unemployment Insurance 
Act or an unemployed individual who is no longer eligible 
for extended benefits because the he exhausted his extended 
benefits under that Act, then (i) a public utility company 
that receives any federal or State funds can not terminate 
or cut off the gas or electrical services, (ii) a pharmacy or 
pharmacist who receives any federal or State funds can 
not refuse to dispense prescription medication, and (iii) the 
unemployed individual can not be sentenced to any period of 
imprisonment for failure to make child support payments. Id.

This new bill also amends the Code of Civil Procedure. 
Here, it provides that regardless of any other provision, 
no person may bring a forcible entry or detainer action 
for the possession of lands or leased premises against any 
person who is an unemployed individual who is eligible 
for unemployment benefits or who is no longer eligible for 
extended unemployment benefits. Notwithstanding any other 
provision, no mortgagee who receives any federal or State 
funds may institute foreclosure proceedings against any 
mortgagor who is an unemployed individual who is eligible 
for unemployment benefits or who is no longer eligible for 
extended unemployment benefits. See id.

RECEnT DEvELOPMEnTs In THE 
COURTs
Title vII Claim Against Union: Prima Facie 
Case Is not Tied to a Breach of Duty or 
statutory violation
Green v. American Federation of Teachers/
Illinois Federation of Teachers Local 604, 740	
F.3d1104	(7th	Cir.	2014)

In 2010, Mr. Robert Green was fired as a teacher at Aurora 
East School District 131. After his termination, Mr. Green 
asked his union to pursue a grievance under the collective 
bargaining agreement and his union refused. Mr. Green also 
asked his union to represent him in a lawsuit against the school 
district under the Teacher Tenure Act. See 105 ILCS 5/24-12 
(West 2013). Once again, the union refused. As a result of 
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the union’s inactions, Mr. Green sued the school district on 
his own and won. Ultimately Mr. Green was reinstated as 
a teacher. He then filed a subsequent action in federal court 
claiming his union abandoned him due to his race in violation 
of the Civil Rights Act of 1964. 42 U.S.C.A. § 2000e-2(c)
(West 2013).

The union had a reason for not wanting to help Mr. Green 
in his lawsuit: Mr. Green had previously sued the union over 
other actions where race discrimination was a key element. 
As a result of these prior claims by Mr. Green against his 
union, the union decided it would no longer take his side 
in any action against the school district. Because the earlier 
dealings between him and his union definitively related to his 
complaints of racial discrimination, the union’s choice not to 
represent him in his racial discrimination lawsuit against the 
school district constituted an act of retaliation. 

The district court, via a summary judgment, found for 
the union and against Mr. Green. It reasoned it could not 
find the union liable to Mr. Green under Title VII unless it 
violated a duty created by contract or statute, other than an 
anti-discrimination law. Thus, the district court decided Mr. 
Green failed to establish a prima facie case. The court relied 
on language from Greenslade v. Chicago Sun-Times, Inc. in 
deciding that the union did not violate a statute or contract in 
refusing to represent Mr. Green. See 112 F.3d 853 (7th Cir. 
1997). 

However, the Seventh Circuit noted this language was 
dictum, so it could not reasonably be relied upon as persuasive 
in this case. It vacated the lower court’s summary judgment 
decision and remanded the case back to the district court to 
allow Mr. Green to proceed with discovery on his federal 
action against the union. 

The Seventh Circuit found that the district court’s decision 
to grant summary judgement amounted to the conclusion that 
Mr. Green could not succeed under any factual circumstance, 
even if the evidence indicated the union had blatantly 
discriminated against him. The Seventh Circuit disagreed 
with the district court’s rationale that “[a] union cannot be 
liable under Title VII unless it first violates a duty created by 
statute or contract.” Green, 740 F.3d at 1105. 

The Seventh Circuit analogized the court’s decision 
in Green to a job applicant being rejected due to his race. 

Most people would agree that this job applicant would be a 
victim who could recover under Title VII. Similarly, firing 
an employee due to his race violates Title VII even if the 
firing did not violate a separate statute or contract, like an 
employment contract. The Seventh Circuit reasoned that the 
district court’s logic meant that an employer would not be 
liable under Title VII unless he violated a contract or statute.

The Seventh Circuit found that the union violated Title 
VII by not representing Green because it determined that the 
union would have assisted a white employee or an employee 
who had not complained about the union’s discrimination. 
Based on this premise, the Seventh Circuit vacated the 
summary judgment and remanded the case back to the district 
court level to allow Mr. Green to proceed with discovery in 
his federal action against the union.

seventh Circuit Goes It Alone On 
Conciliation Process
E.E.O.C. v. Mach Mining, LLC,	 738	 F.3d	 171	
(7th	Cir.	2013)	

In 2008, the Equal Employment Opportunity Commission 
(EEOC) received a discrimination charge from a woman 
claiming Mach Mining denied her application for employment 
at a coal mine due to her gender. After investigating the charge, 
the EEOC determined there was reasonable cause to believe 
Mach Mining had indeed discriminated against female job 
applicants. In 2010, the EEOC notified Mach Mining of its 
intention to begin informal conciliation. Although the parties 
did discuss a possible resolution of this claim, no agreement 
was ultimately achieved. In 2011, the EEOC told Mach 
Mining it had determined the conciliation process had been 
unsuccessful and therefore further efforts would be futile. 
This resulted in the EEOC filing its complaint in the district 
court shortly thereafter.

Mach Mining, in its answer to the EEOC complaint, 
denied unlawful discrimination and also asserted several 
affirmative defenses. The key affirmative defense pled, the 
subject of this current appeal, is the allegation the lawsuit 
should be dismissed because the EEOC failed to conciliate 
in good faith. Based upon the affirmative defense set forth 
by Mach Mining, the EEOC moved for summary judgment 
solely on the issue of whether it, as a matter of law, failed 
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to conciliate. The district court, following the precedent of 
the Second, Fourth, Fifth, Sixth, Eighth, Tenth and Eleventh 
Circuits, ultimately denied the motion, although it certified 
the question for interlocutory appeal. The key question on 
appeal was whether an alleged failure to conciliate is subject 
to judicial review in the form of an implied affirmative 
defense to the EEOC’s lawsuit.

The Seventh Circuit considered four key issues when 
determining and evaluating whether Defendant Mach 
Mining had a viable affirmative defense based upon the 
EEOC’s failure to conciliate: the statutory language, whether 
there was a workable standard for such a defense, whether 
the defense might fit into the broader statutory scheme, and 
the relevant case law. The first element the Seventh Circuit 
focused on was whether Title VII contains express language 
or provisions for an affirmative defense based upon an alleged 
defect in the EEOC’s conciliation efforts. The answer to that 
question was no as there is no express provision on this point. 
The court found that the conciliation process is an informal 
one entrusted solely to the EEOC’s expert judgment and that 
process is to remain confidential, thus resulting in deference 
provided to the EEOC.

It is the Seventh Circuit’s position that an alleged 
affirmative defense for failure to conciliate conflicts directly 
with the confidentiality provision of the conciliation process. 
The conciliation process is triggered after the EEOC receives 
a charge of discrimination, and an initial investigation 
is conducted to show whether reasonable cause exists to 
support the allegations made by the aggrieved employee. 
The Seventh Circuit also noted there is a complete lack of 
any meaningful standard to apply as it relates to the asserted 
failure-to-conciliate defense which Mach Mining attempted 
to assert. Title VII says nothing about what methods the 
EEOC is to follow. The statute gives no description or outline 
of what needs to be followed in any settlement negotiations. 
The only element focused upon in this statutory language 
is having the discriminatory conduct stopped. The Seventh 
Circuit also focused upon the EEOC’s power in making a 
determination whether or not the employer discriminated. 
The court considered this such an open-ended provision that 
putting any judicial reviewable constraints on it would run 
afoul of the statutory construction and purpose.

The Seventh Circuit also found that allowing Mach 

Mining’s defense would undermine the purpose and 
enforcement of Title VII. Specifically, such an affirmative 
defense would be giving too much power to employers to 
focus on the conciliation process and consequently avoid 
dispute resolution. The court determined that the statutory 
provisions’ purpose was to encourage the parties to reach 
an amicable resolution of the matter in dispute and not get 
bogged down in informal endeavors.

Ultimately, the Seventh Circuit found the affirmative 
defense that the EEOC failed to conciliate in good faith was 
not a viable defense. Thus, the Defendant Mach Mining 
could not assert this in the underlying lawsuit. This decision 
ultimately gives more power and discretion to the EEOC 
because it provides no judicial oversight or review on the 
EEOC’s conciliation process.

There is now obviously a split in the circuits. The Seventh 
Circuit made a decision that goes against its sister courts who 
permit this defense. This ruling substantially increases the 
likelihood the United States Supreme Court will get involved 
and weigh in on this issue. In the meantime, employers 
located within the states of Illinois, Wisconsin and Indiana, 
who are sued by the EEOC, may no longer rely upon the 
defense that the EEOC has failed to conciliate.

seventh Circuit Avoids Determining 
Whether the ADEA Authorizes “Mixed 
Motives” Claims by Federal Employees
Reynolds v. Tangherlini, 737	F.3d	1093	(7th	Cir.	
2013)

James Reynolds was 62 years old and employed by the 
U.S. General Services Administration (GSA). Mr. Reynolds 
alleges the GSA passed him over for a promotion in favor of a 
32 year old GSA employee. As a result, Mr. Reynolds sued the 
GSA alleging discrimination on the basis of age in violation 
of the Age Discrimination in Employment Act (“ADEA”), 29 
U.S.C. § 633(a) and alleging discrimination on the basis of 
race and sex under Title VII of the Civil Rights Act of 1964 
(“Title VII”), 42 U.S.C. § 2000e-16. He also alleged claims 
of retaliation in violation of both the ADEA and Title VII.

The district court disposed of the retaliation claims via 
summary judgment, and Mr. Reynolds dropped his claims of 
racial and sex discrimination. After a three-day bench trial, 
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the district court rejected the age discrimination claim for 
lack of evidence and refused to allow Mr. Reynolds to amend 
his complaint to add new claims. Mr. Reynolds appeals from 
the findings made by the district court.

The Seventh Circuit had to consider the key question of 
whether the ADEA’s federal-sector provision, 29 U.S.C. § 
633(a), requires a plaintiff to prove that age was the “but-
for” cause of the challenged personnel action. Mr. Reynolds 
argued it did not, claiming that § 633a authorizes “mixed 
motives” for claims. The GSA argued that the district court’s 
findings defeat the age discrimination claim regardless of 
whether a “but for” or the more lenient “mixed motives” 
standard applies. The Seventh Circuit agreed with the GSA’s 
argument.

Mr. Reynolds had 30 years of experience with the 
GSA, and he applied for a position as a Building Manager. 
However, another GSA employee, a 32-year-old, was picked 
over Mr. Reynolds and three other candidates. These three 
other candidates were also older than the individual who was 
hired as the Building Manager. 

The court determined the Supervisory Property Manager 
ultimately made the decision about who would be hired as 
the Building Manager. The hiring manager relied upon the 
Supervisory Property Manager’s knowledge and experience 
working with the five candidates, as well as reviewing their 
resumes, education, and specialized experience/abilities.

The district court found the employer did not discriminate 
against the employee on account of his age when Mr. 
Reynolds was not promoted to the position of Building 
Manager. The Seventh Circuit held the trial court properly 
relied upon testimony of the key decision-maker wherein it 
was noted the position required strong interpersonal skills. In 
this case, the individual who was hired for this position was 
found to have better interpersonal skills than Mr. Reynolds 
based upon that individual’s track record of working well 
with co-workers. The Seventh Circuit also stated that 
Mr. Reynolds’ claim that the decision-maker violated the 
collective bargaining agreement by improperly interviewing 
the successful candidate without interviewing others did not 
constitute evidence of age discrimination. Therefore, the 
Seventh Circuit affirmed the findings of the district court in 
favor of the defendant employer.

The Seventh Circuit agreed with the GSA’s argument that 
the causation question was improperly before it. As noted 
above, Mr. Reynolds believed the causation factor should be 
the “mixed motives” standard, and not the “but for” cause. 
Based upon the facts of this case, the court indicated it would 
not have to address the causation issue since the evidence 
and testimony of the decision-maker was sufficient to show 
there was no age discrimination. Thus, the appropriate legal 
standard to utilize in federal sector age discrimination cases 
remains an open issue within the Seventh Circuit. 

social Media Policy need an Update?
Due to recent changes in Illinois law, reports from the 
National Labor Relations Board, and new case law, social 
media has a profound impact on a variety of employment 
issues. Having an enforceable social media policy is one 
of the first and most important steps an employer can take. 
If your policy has not been updated recently, it needs to 
be reviewed. Heyl Royster can help with social media 
policies and assist you with all social media issues within 
your workplace. For example, Stacie Hansen and Jana 
Brady have extensive knowledge on this rapidly changing 
and expanding area of the law. Contact us to ensure your 
workplace is ready for the social media revolution!
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sTATUTE In THE sPOTLIGHT 
Damaged Property 56 Ill. Adm. Code 300.820

A financial loss suffered by an employer due to damage to his/her property or to that of a customer or client shall not be deducted 
from an employee’s pay unless the employee’s expressed written consent is given freely at the time the deduction is made.

Who:   Every employer whose employee damages certain property

What:   Damage to employer’s property
   Damage to a customer or client’s property

How:   Financial loss deducted from employee’s pay

Employer	Must: Obtain employee’s expressed written consent given freely by the employee

When: Express written consent by employee at the time the deduction is made

Tip:	 An employee signing a blanket consent form that authorizes his employer to deduct damages from 
the employee’s salary at any time will not meet the requirements of this regulation.

THIs MOnTH’s AUTHORs 
Keith	E.	Fruehling concentrates his practice on the defense of cases in a wide variety of fields, including 
employment law, civil rights, professional malpractice allegations, governmental entities, and products liability. 
He has represented Fortune 500 corporations, universities, state and local governmental units, professionals, 
and local businesses. He currently serves on the Illinois State Bar Association’s Board of Governors.

Kevin	 J.	 Luther supervises the employment law, employer liability, and workers’ compensation practice 
groups in the firm’s Rockford and Chicago offices. He has represented numerous employers before the Illinois 
Human Rights Commission, arbitrated hundreds of workers’ compensation claims, and tried numerous civil 
liability cases to jury verdict. Kevin is co-author of the upcoming 2013-2014 edition of the Illinois Workers’ 
Compensation Law, a book that provides a comprehensive, up-to-date assessment of workers’ compensation 
law in Illinois.

Toney	J.	Tomaso is a partner whose practice encompasses all aspects of workers compensation law, such as 
the third-party defense of employers, workers’ compensation appeals, and protection of workers’ compensation 
liens. He covers workers’ compensation dockets and trials in the vast majority of the state of Illinois. Toney 
takes great pride in working directly with employers and their insurance carriers to build important relationships. 
He strives to foster a team mentality and a collaborative approach in defending workers’ compensation claims. 

The statutes and other materials presented here are in summary form. To be certain of their applicability and use for specific 
situations, we recommend an attorney be consulted. This newsletter is compliments of Heyl Royster and is for advertisement 
purposes.



Employment & Labor  
Contact Attorneys

Heyl, Royster, Voelker & Allen

www.heylroyster.com

Peoria
Attorneys:
Shari L. Berry - sberry@heylroyster.com
Mitchell P. Hedrick - mhedrick@heylroyster.com
Bradford B. Ingram - bingram@heylroyster.com
Elizabeth L. Jensen - bjensen@heylroyster.com
Debra L. Stegall - dstegall@heylroyster.com

Springfield
Attorney:
Theresa M. Powell - tpowell@heylroyster.com

Urbana
Attorneys:
Keith E. Fruehling - kfruehling@heylroyster.com
Tamara K. Hackmann - thackmann@heylroyster.com
Brian M. Smith - bsmith@heylroyster.com
Toney J. Tomaso - ttomaso@heylroyster.com

Rockford & Chicago
Attorneys:
Jana L. Brady - jbrady@heylroyster.com
Kevin J. Luther - kluther@heylroyster.com

Edwardsville
Attorneys:
Dominique de Vastey - ddevastey@heylroyster.com
Douglas R. Heise - dheise@heylroyster.com
Keith B. Hill - khill@heylroyster.com

Chicago
Attorney:
Daniel J. Cheely  - dcheely@heylroyster.com

Rockford
Chicago

Peoria

Urbana

Springfield

Edwardsville

ILLINOIS

KENTUCKY

INDIANA

WISCONSIN

MISSOURI

IOWA

Appellate:

Craig L. Unrath - cunrath@heylroyster.com

Peoria
Suite 600,
Chase Building
124 S.W. Adams Street
Peoria, IL 61602
309.676.0400

Springfield
3731 Wabash Ave.
PO Box 9678
Springfield, IL 62791
217.522.8822

Urbana
Suite 300
102 E. Main Street
PO Box 129
Urbana, IL 61803
217.344.0060

Rockford
2nd Floor,  
PNC Bank Building
120 West State St.
PO Box 1288
Rockford, IL 61105
815.963.4454

Edwardsville
Suite 100
Mark Twain Plaza III
105 West Vandalia Street
PO Box 467
Edwardsville, IL 62025
618.656.4646

Chicago
Suite 1203
19 S. LaSalle Street
Chicago, IL 60603
312.853.8700



Below is a sampling of our practice groups highlighting a partner who practices in that 
area – For more information, please visit our website
www.heylroyster.com

Appellate Advocacy
Craig Unrath
cunrath@heylroyster.com

Business and Commercial Litigation
Tim Bertschy
tbertschy@heylroyster.com

Business and Corporate Organizations
Deb Stegall 
dstegall@heylroyster.com

Civil Rights Litigation/section 1983
Theresa Powell
tpowell@heylroyster.com

Class Actions/Mass Tort
Patrick Cloud
pcloud@heylroyster.com

Construction
Mark McClenathan
mmcclenathan@heylroyster.com

Employment & Labor
Tamara Hackmann
thackmann@heylroyster.com

Insurance Coverage
Jana Brady
jbrady@heylroyster.com

Liquor Liability/Dramshop
Nick Bertschy
nbertschy@heylroyster.com

Long Term Care/nursing Homes
Matt Booker
mbooker@heylroyster.com

Mediation services/Alternative Dispute Resolution
Brad Ingram
bingram@heylroyster.com

Product Liability
Rex Linder
rlinder@heylroyster.com

Professional Liability
Renee Monfort 
rmonfort@heylroyster.com

Property
Dave Perkins
dperkins@heylroyster.com

Railroad Litigation
Steve Heine
sheine@heylroyster.com

Tort Litigation
Gary Nelson
gnelson@heylroyster.com

Toxic Torts & Asbestos
Lisa LaConte
llaconte@heylroyster.com

Truck/Motor Carrier Litigation
Matt Hefflefinger
mhefflefinger@heylroyster.com

Workers’ Compensation
Craig Young
cyoung@heylroyster.com

Scan this QR Code
for more information about 
our practice groups and attorneys

Peoria
Suite 600,
Chase Building
124 S.W. Adams Street
Peoria, IL 61602
309.676.0400

Springfield
3731 Wabash Ave.
PO Box 9678
Springfield, IL 62791
217.522.8822

Urbana
Suite 300
102 E. Main Street
PO Box 129
Urbana, IL 61803
217.344.0060

Rockford
2nd Floor,  
PNC Bank Building
120 West State St.
PO Box 1288
Rockford, IL 61105
815.963.4454

Edwardsville
Suite 100
Mark Twain Plaza III
105 West Vandalia Street
PO Box 467
Edwardsville, IL 62025
618.656.4646

Chicago
Suite 1203
19 S. LaSalle Street
Chicago, IL 60603
312.853.8700

Under professional rules, this communication may be considered advertising material. Nothing herein is intended to constitute legal advice on any subject or to create an attorney-client relationship. The cases or statutes discussed are in summary form. 
To be certain of their applicability and use for specific situations, we recommend that the entire opinion be read and that an attorney be consulted. Prior results do not guarantee a similar outcome.


