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Dear Friends,
Enclosed is the latest edition of our Quarterly Review of Recent Decisions, edited by Rex Linder 
and Mark Hansen. We hope you find these updates a valuable guide for the handling of day-
to-day claims.

New Office in Champaign
The firm’s strength in Central Illinois is no secret. The three of our six offices that are located 
in Central Illinois provide clients with unparalleled representation in this area of the Midwest. 
After 35 years in Urbana, we are moving this office one city over, and starting off the New 
Year in a new office in Champaign, Illinois. Our new 12,700 s.f. space will include offices for 21 
lawyers, a group of centrally located conference rooms, and state-of-the-art technology to 
accommodate the needs of our clients. 

Adding Bench Strength
A major aspect of being able to provide clients with high quality legal services is making 
sure we always have top personnel at all levels and across a number of disciplines. With this 
in mind, we’ve added attorneys to a number of our offices: Jessica Klaus, Katie Mailey, and 
Deanna Mool in Springfield; Mohit Khare and Amy Ohtani in Rockford; Alisha Biesinger, Dirk 
Hennessey, and Heather Mueller-Jones in Edwardsville; Ken Davies and Cathy Molchin in 
Peoria; and Sandy Kerr, Amee Lakhani, and Megan Molé in Chicago. With these additions, 
we’ve added strength not only to our Casualty/Tort Litigation Practice, but across the board 
and in areas such as healthcare, workers’ compensation defense, asbestos litigation defense, 
commercial transactions, and civil rights/§1983 defense. We are also proud to continue to 
add more diversity to the firm.

A Look Back — 2016 Claims Handling Seminars
In 2016, the firm hosted “Think Outside the Box,” our 31st annual Claims Handling Seminar, 
which for the first time in a many years was held in Naperville, IL in addition to our regular 
venue in Bloomington, IL. All told, more than 280 claims professionals attended our programs 
that provided valuable information on handling casualty, property, workers’ compensation, 
and governmental entity-related insurance claims.

Casualty/Tort Litigation Practice Chair
Many of you worked with my predecessor as Managing Partner, Gary Nelson. When Gary 
retired, we also lost the Chair of our Casualty/Tort Litigation Practice. This torch has been 
passed to Nick Bertschy. Nick is eminently qualified to lead this practice, partly because 
of his experience from defending serious personal injury cases, often 
involving catastrophic loss or wrongful death. He has successfully first-chaired 
high exposure cases to a defense verdict and has obtained many outright 
dismissals and summary judgments. His areas of practice include healthcare 
malpractice defense, nursing home and long term care litigation, product 
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liability, construction liability, premises liability, vehicular accident, and liquor liability. Nick 
also headed-up the rollout of our new time-and-billing system. I am proud to say, he is also 
a strong believer in the concept of lawyers giving back to the community and has a strong 
record of leading charitable endeavors. Along with his role as a practice leader, Nick will 
become the author of this letter. In our next publication you will hear from Nick and his plans 
for the future of this practice.

We are always looking for ways to serve you better, so please do not hesitate to contact 
me, or any of my colleagues at Heyl Royster with comments, questions, or suggestions. We 
appreciate the confidence you show in us through your business.

My best wishes for a happy New Year!

Very truly yours,
HEYL, ROYSTER, VOELKER & ALLEN, P.C.
 
 
BY:
Timothy L. Bertschy
Firm Managing Partner
Heyl, Royster, Voelker & Allen, P.C.
300 Hamilton Boulevard 
PO Box 6199 
Peoria, IL 61601-6199 
Telephone 309.676.0400 | tbertschy@heylroyster.com
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A n I l l I n o I s l A w F I r m

INSURANCE

UIM Carrier Entitled To 
Set Off Settlement Amount 
Paid By Negligent Driver 
But Not Settlement Amount 
Paid By His Employer

The insured’s daughter was oper-
ating a motorcycle and was struck 
by a vehicle operated by a postal 
worker. His carrier paid its policy 
limit of $25,000. The United States 
also paid $49,900 in exchange for 
a release of all claims against the 
federal government, its agents and 
employees. Plaintiff then made 
a UIM claim against her policy 
which had $100,000 limits. The 
UIM carrier believed it was en-
titled to a setoff of $74,900 while 
the insured claimed only $25,000 
should be credited against the UIM 
limits. The trial court ruled in favor 
of the insured.

The Fifth District affirmed. It held 
the UIM carrier could not deduct 
the $49,900 paid by the United 
States to extinguish its liability. 
The insured paid premiums for 
$100,000 worth of coverage and to 
allow the carrier to reduce its own 
liability would frustrate the public 
policy of placing the insured in 
the same position as if the adverse 
driver had higher limits. DeStefano 

The First District reversed. It held 
Emcasco could not collectively set 
off the total paid by the insurers 
for the two drivers. Rather, each 
instance of underinsurance must 
be considered separately. However, 
it disagreed with the insured that 
she was entitled to $605,000. The 
most she could recover would be 
$500,000 from Emcasco which 
was the limit of its liability. Illinois 
Emcasco Ins. Co. v. Tufano, 2016 
IL App (1st) 151196.

Insured’s Failure To Execute 
HIPAA Authorization 
And Submit To Oral 
Examination Under Oath 
Barred Her UIM Claim.

Allstate sought a declaration that 
the insured breached the UIM pro-
visions of the insurance contract 
in refusing to execute a HIPAA 
authorization and submit to an 
oral examination. The policy re-
quired any person making a claim 
to submit to an examination under 
oath and sign authorizations to 
obtain medical reports and copies 
of records. The trial court rejected 
plaintiff’s claim that the Rules of 
the American Arbitration Associa-
tion did not require her to comply 
with the requests and entered sum-
mary judgment for Allstate.

v. Farmers Automobile Ins. Ass’n, 
2016 IL App (5th) 150325.

UIM Carrier Cannot Set Off 
The Total Paid By Two Drivers 
Who Settled With Insured 
From Its Policy Limits

The insured was a passenger who 
sustained significant injuries when 
the car in which she was riding 
collided with another car. She 
sued both drivers. One driver had 
$100,000 policy limit which was 
tendered in full. The other driver 
had limits of $300,000 which 
was likewise tendered, resulting 
in a total payment of $295,000. 
She also had underinsured mo-
torist coverage of her own with 
Illinois Emcasco having limits 
of $500,000. In this declaratory 
judgment action, Emcasco said it 
was required to only cover the dif-
ference between what its insured 
received from the two drivers and 
what she contracted for with it, 
so that it owed her $105,000. The 
insured claimed she should be able 
to apply the $500,000 limits as to 
each driver separately so that she 
would receive a total of $605,000. 
The trial court entered summary 
judgment for Emcasco in the 
amount of $105,000.
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The First District affirmed. The 
terms of the policy were clear 
and unambiguous requiring the 
insured to comply with Allstate’s 
requests. The AAA Rules did not 
apply because there was no in-
ability to reach a settlement prior 
to the institution of an arbitration. 
The UIM claim had not yet been 
completed because the defendant 
failed to comply with the terms 
of the claims submission. Allstate 
Ins. Co. v. Mack, 2016 IL App (1st) 
141171.

Watercraft Exclusion in 
CGL Policy Precluded 
Coverage When Plaintiff 
Fell On Chartered Yacht

Plaintiff was sitting on a bench on 
the top deck of a 75-foot rented 
yacht when the bench tipped. He 
fell to a lower deck becoming 
paralyzed. Maryland insured the 
company who chartered the yacht 
for a party. It denied coverage 
based upon a watercraft exclusion 
which precluded coverage arising 
out of the maintenance, use or en-
trustment of a watercraft operated, 
rented or loaned to the insured. In 
a declaratory judgment action, the 
Court ruled in favor of Maryland 
holding it had no duty to defend 
and indemnify its insured in a 
claim by the man who had been 
injured.

The First District affirmed. The al-
legation of the complaint was that 
the bench was placed too close to 
the edge of an unrailed top deck 

which related to maintenance of the 
yacht. As the underlying complaint 
alleged only claims directly related 
to maintenance, the watercraft ex-
clusion applied, and Maryland had 
no duty to defend or indemnify its 
insured. Maryland Casualty Co. v. 
Dough Management Co., 2015 IL 
App (1st) 141520.

No Coverage For Suit 
Alleging Breach Of 
Employment Agreement

After retiring, a lawyer sued his 
former firm claiming 90 weeks of 
unused vacation time and more 
than 322 days of unused sick leave 
in violation of the Illinois Wage 
Payment and Collection Act. The 
complaint alleged the defendants 
breached their employment agree-
ment with him. The defendants 
tendered the defense to Hartford 
which denied coverage. Hartford 
then filed a declaratory judgment 
action seeking a determination it 
did not have to defend or indem-
nify the insureds. The trial court 
entered summary judgment for 
Hartford.

The Seventh Circuit affirmed. The 
policy limited coverage to “an 
injury that arises out of any negli-
gent act, error or omission” in the 
administration of the insured’s em-
ployee benefits program. The for-
mer lawyer had a contractual claim 
to compensation for unpaid vaca-
tion time and sick leave in breach 
of his employment contract. The 
insureds were not insured against 

a breach of contract, and therefore, 
Hartford had no duty to defend 
or pay their insured’s litigation 
expenses. Hartford Cas. Ins. Co. 
v. Karlin, Fleisher & Falkenberg 
LLC, 822 F.3d 358 (7th Cir. 2016)

No Coverage For Additional 
Insured For Underlying Personal 
Injury Complaint Alleging 
Independent Negligence Rather 
Than Vicarious Liability

Pekin sought a declaration that it 
did not have a duty to defend a 
property owner who was named as 
an additional insured on a policy is-
sued to a contractor. A contractor’s 
employee was injured and filed suit 
against the property owner alleging 
various acts of negligence. The 
owner tendered its defense to Pekin 
which denied coverage because the 
allegations of the complaint alleged 
independent negligence rather than 
vicarious liability. Pekin then filed 
a declaratory judgment action as-
serting no coverage because the 
policy provided the owner would 
be “covered only with respect to 
vicarious liability…” The trial 
court entered summary judgment 
for Pekin.

The Third District affirmed. The 
underlying complaint alleged 
solely direct negligence of the 
owner regarding the construction 
and operation of the area where 
the worker was injured. Therefore, 
the trial court properly found the 
language of the insurance policy 
did not include coverage for di-
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rect negligence. Pekin Ins. Co. v. 
Illinois Cement Co. LLC, 2016 IL 
App (3d) 140469.

Lung Cancer Plaintiffs Cannot 
Maintain Direct Action 
Against Former Employer’s 
Insurance Carriers

The plaintiffs were former insu-
lation installers who contracted 
mesothelioma and lung cancer. 
Among defendants were insurance 
carriers for their former employ-
ers. The trial court dismissed the 
complaint because Illinois gener-
ally does not permit direct actions 
against insurance carriers.

The Third District affirmed. Illinois 
public policy prevents direct ac-
tions against insurance companies. 
In the present case, an action to 
recover under the policies would 
require liability to be found upon 
the insured former employer. That 
is not permissible. Adams v. Em-
ployers Ins. Co. of Wausau, 2016 
IL App (3d) 150418.

Excess Carrier Not Required 
To Defend Or Indemnify 
Insured When Sued By Late 
Wife’s Estate For Negligence 
In Operating Motor Vehicle, 
But Must Defend Third Party 
Contribution Claims By Medical 
Malpractice Defendants.

The insured drove his vehicle into 
a tree severely injuring his wife 
who died a week later. The wife’s 
estate filed two suits, one against 
the insured for negligent driving 

and the other against a hospital and 
attending physicians alleging mal-
practice. State Farm had primary 
limits of $250,000 per person, and 
Cincinnati had excess coverage up 
to $5 million. The insured did not 
notify Cincinnati until 26 months 
after the accident, although the 
wife’s estate advised Cincinnati 16 
months after the accident. Cincin-
nati sought a declaratory judgment 
that it was not obligated to defend 
the insured because he did not pro-
vide notice “as soon as practicable” 
following the accident. Also, as the 
wife was also uninsured, it claimed 
an exclusion for claims by an in-
sured applied even though there 
was an exception where “a third 
party acquires a right of contribu-
tion.” The trial court ruled in favor 
of the insured.

The Seventh Circuit determined 
that 16 months notice was not 
remotely “as soon as practicable.” 
However, Cincinnati did not iden-
tify any prejudice, so the delay did 
not affect its duty to defend. It also 
held Cincinnati was not required 
to defend the direct action by the 
estate against the insured, but did 
have a duty to defend the third 
party contribution action filed by 
the malpractice defendants. Cin-
cinnati Ins. Co. v. Estate of Chee, 
826 F.3d 433 (7th Cir. 2016).

Allegation That Insured 
Failed To Request Emergency 
Medical Assistance To 
Plaintiff’s Decedent Who 
Had Ingested Methadone 
Triggered Duty To Defend

After an evening out with friends, 
plaintiff’s 21-year-old died of 
Methadone intoxication in the 
bedroom of a defendant who lived 
at his parents’ home. Decedent’s 
father filed a wrongful death case 
against defendant and his parents. 
The underlying complaint alleged 
the defendant son failed to request 
emergency medical assistance 
within a reasonable time after 
discovering decedent had ingested 
Methadone or other illegal sub-
stances. Allied issued homeowners 
and umbrella coverage with both 
policies excluding liability for 
bodily injury “arising out of the 
use” of controlled substances. In 
a declaratory judgment action, the 
trial court ruled Allied had no duty 
to defend based on the exclusion.

The First District reversed. An in-
surer has a duty to defend should 
any theory of recovery allege po-
tential coverage. While the allega-
tion of intentional delivery of the 
fatal drug would remain outside of 
coverage, the duty to defend is not 
extinguished when negligence is 
also alleged. Therefore, Allied had 
a duty to defend allegations that the 
son failed to request emergency 
medical assistance for decedent 
within a reasonable time after dis-
covering she ingested Methadone 
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or other illegal substances. Skolnik 
v. Allied Property & Cas. Ins. Co., 
2015 IL App (1st) 142438.

SUBROGATION

Insured’s Settlement With 
Adverse Driver’s Carrier 
Did Not Bar Property 
Damage Subrogation

The insured was involved in a 
vehicle accident and subsequently 
settled with the adverse driver for 
his policy limits. He executed a 
release of “any and all claims” 
including property damage. Auto-
Owners received $3,333.33 on 
a medical payments lien. Auto-
Owners filed a subrogation action, 
and the defendant pleaded the 
affirmative defense of accord and 
satisfaction. The trial court held in 
favor of Auto-Owners.

The Second District affirmed. It 
rejected the defendant’s claim of 
an accord and satisfaction even 
though the insured released any 
and all claims, and Auto-Owners 
negotiated a check for $3,333.33 
which contained wording “full 
and final settlement of any and all 
claims.” A creditor’s acceptance 
of a payment less than the amount 
claimed will not constitute an ac-
cord and satisfaction of the entire 
claim unless it is demonstrated the 
creditor intended to accept it as full 
satisfaction. There appears to be 
no evidence that, prior to tender 
of the check, there were direct ne-

gotiations between the defendant 
and Auto-Owners. Therefore, an 
accord and satisfaction was not 
reached. Auto-Owners Ins. Co. v. 
Konow, 2016 IL App (2d) 150860.

CONTRIBUTION

Employer Can Waive Worker’s 
Compensation Lien After An 
Adverse Verdict And Limit Its 
Contribution Exposure To The 
Amount Owed Under The Act

Plaintiff’s decedent was a roofer 
who fell through a skylight on a 
building roof and died. His es-
tate filed suit against the tenant 
and partnership that owned the 
building. The defendants filed a 
third party contribution complaint 
against plaintiff’s employer. After 
the employer refused to compro-
mise its workers’ compensation 
lien, the original defendants settled 
for $745,000 and assigned their 
contribution claim against the em-
ployer. A jury found the employer 
100% at fault, after which it waived 
its workers’ compensation lien and 
moved to dismiss the contribution 
claims. The trial court held the 
employer could waive its lien even 
after an unfavorable verdict.

The First District affirmed. It 
held the employer could waive its 
lien and limit its exposure to the 
amount it was obligated to pay 
under the Act pursuant to Kotecki 
v. Cyclops Welding Corp., 146 Ill. 
2d 155 (1991). It further held the 

attorneys prosecuting the contribu-
tion action could not recover the 
25% statutory fee under the Act 
from the employer, but rather must 
come from the estate. Cozzone v. 
Garda GL Great Lakes, Inc., 2016 
IL App (1st) 151479.

PRODUCT LIABILITY

Plaintiff’s Verdict Reversed 
Because Plaintiff Was 
Asymptomatic And Suffered 
No Physical Harm

Plaintiff was an 82-year-old man 
who worked over 25 years as a 
plasterer using dry wall tape which 
contained asbestos. He sued the 
tape manufacturer alleging the 
tape caused him to develop pleural 
plaques and interstitial fibrosis. 
However, those conditions did 
not cause any symptoms. A jury 
returned a plaintiff’s verdict.

The Fourth District reversed. 
Physical harm is an essential ele-
ment of a product liability action 
regardless of whether the action 
sounds in negligence or strict li-
ability. It appeared from the record 
that pleural plaques and interstitial 
fibrosis were asymptomatic caus-
ing no physically impairing loss or 
detriment to plaintiff. The results of 
his pulmonary function test were 
excellent. Plaintiffs presented no 
evidence of “physical harm” and 
therefore, the verdict could not 
stand. Sondag v. Pneumo Abex 
Corp., 2016 IL App (4th) 140918.
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CONSTRUCTION

Railroad Not Liable To 
Subcontractor’s Employee 
For Injuries Received 
During Bridge Removal

Plaintiff was an employee of a sub-
contractor. The general contractor 
contracted with the Union Pacific 
to remove three abandoned steel 
bridges in Chicago. During remov-
al of one of the bridges, a girder fell 
and severed plaintiff’s legs below 
the knees. After settling with other 
contractors, he continued his suit 
against the Union Pacific alleging 
it retained sufficient control to 
render it liable for negligence in 
selection of the contractor. As the 
contract said the contractor was to 
furnish all superintendence, labor, 
tools, equipment and labor neces-
sary to remove the bridges, the trial 
court entered summary judgment 
against plaintiff. However, the Ap-
pellate Court reversed holding fact 
issues existed.

The Supreme Court reversed the 
Appellate Court and held summary 
judgment was properly entered for 
the Union Pacific. There was noth-
ing in the contract indicating the 
Union Pacific retained control and 
the contractor was entirely free to 
do the work in its own way. It also 
held that plaintiff was an employee 
of the subcontractor and therefore, 
not intended to be protected by 
the theory of hiring an incompe-
tent contractor. That theory was 
intended to protect the general 

public rather than plaintiff who 
was in a position to protect himself 
against the risks involved in bridge 
removal. Carney v. Union Pacific 
Railroad Co., 2016 IL 118984.

IMMUNITY

City Not Liable For Hole On 
Grass-Covered Parkway When 
Plaintiff Cannot Establish 
Constructive Knowledge

Plaintiff and his wife were walk-
ing on a sidewalk when a woman 
approached walking her dog. 
Plaintiff moved off the sidewalk 
to allow the lady and dog to pass 
and stepped into a hole injuring his 
knee and leg. In his deposition, he 
said he traveled the same route on 
a walk or bike ride once a week 
for several years and never noticed 
the hole. A homeowner who would 
frequently mow the city-owned 
parkway also never noticed the 
hole. The Tort Immunity Act 
provides that a local public entity 
will not be liable unless actual or 
constructive notice of the defect 
is established in sufficient time to 
take measures to protect against it. 
The trial court granted summary 
judgment for the City.

The Third District affirmed. Al-
though constructive notice is gen-
erally a fact question to be resolved 
by a jury, it can be determined as 
a matter of law where facts are 
not in dispute. Factors to consider 
about constructive notice are the 
length of time the condition existed 

and its conspicuity. The fact that 
neither plaintiff nor the adjoining 
landowner had been aware of the 
hole supports the position it was 
difficult to see. Therefore, plaintiff 
failed to establish constructive no-
tice. Barr v. Frausto, 2016 IL App 
(3d) 150014.

PREMISES LIABILITY

Two-Inch Uneven Piece Of 
Sidewalk Was Open And 
Obvious, And Crowd Noise Did 
Not Create Distraction Exception

Plaintiff was walking down a street 
when she heard someone behind 
her shouting obscenities and yell-
ing. She looked over her shoulder 
and kept walking. While her atten-
tion was diverted, she tripped over 
a two-inch high uneven piece of 
sidewalk fracturing both elbows. 
She sued the City of Chicago for 
failing to properly maintain the 
sidewalk. The trial court entered 
summary judgment for Chicago 
holding there was no duty to pro-
tect plaintiff from an open and 
obvious sidewalk defect. It also 
held the distraction exception did 
not apply.

The First District affirmed. A 
possessor of land is not liable for 
injuries caused by a danger that is 
known or obvious. However, an 
exception exists where there is a 
foreseeable distraction which a 
reasonable land owner would be 
aware would cause people to be 
distracted. It was agreed plaintiff 
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was distracted, but it was not fore-
seeable that the distraction would 
be caused by a crowd shouting 
or making loud noises. Negron v. 
City of Chicago, 2016 IL App (1st) 
143432.

Homeowner Not Liable For 
Drowning Death Whose 
Parents Failed To Properly 
Supervise Their Child

The defendant homeowner had a 
yard sale. In the back yard was a 
fenced-in, above-ground swim-
ming pool. A 34-month old boy 
was with his father, aunt and 
grandparents attending the sale. 
The child walked off and got into 
the swimming pool where he 
drowned. Investigation found there 
was no functioning latch on the 
pool gate. The defendants moved 
for summary judgment on the basis 
that it owed no duty to the child 
because the sole proximate cause 
of his death was his father’s failure 
to supervise him. The trial court 
granted summary judgment.

The Second District affirmed. It 
noted that the swimming pool pre-
sented an open and obvious danger. 
If a child is too young to appreciate 
the open and obvious nature of the 
pool, the duty to supervise the child 
lies with the accompanying parent. 
Failure of a parent to supervise the 
child is not foreseeable as the law 
does not require a landowner to an-
ticipate negligence on the parents’ 
part and to guard against it. Perez v. 
Heffron, 2016 IL App (2d) 160015.

Animal Control Act Did Not 
Apply When Motorcyclist 
Struck Defendant’s Dog Which 
Was Sleeping On The Road

At 2 a.m., plaintiff was intoxicated 
and operating his motorcycle on a 
public highway at a speed of 90 
mph. His motorcycle collided with 
the defendant’s dog which was pas-
sively lying in the road. Plaintiff 
filed suit alleging a violation of the 
Animal Control Act which makes 
the owner of an animal liable if, 
without provocation, it injures 
a person peaceably conducting 
himself in a place where he may 
lawfully be. The trial court certi-
fied for interlocutory appeal the 
question of whether a dog lying in 
the middle of the road constitutes 
an overt action toward plaintiff for 
purposes of the Act.

The Fourth District held the Act did 
not apply. It noted there must be 
some overt act by the dog toward 
the plaintiff. Simply being an inert 
or passive force is not sufficient. It 
rejected plaintiff’s argument that 
the dog’s traveling from the defen-
dant’s property to the roadway was 
an overt act. At the time of the col-
lision, the dog was merely laying 
in the roadway. Coe v. Lewsader, 
2016 IL App (4th) 150841.

Local Fraternity Chapter Could 
Be Liable For Pledge’s Death 
Resulting From Excessive 
Drinking During Hazing, But 
Not National Fraternity Or 
Local House Corporation

While participating in a fraternity 
event, plaintiff’s son became in-
toxicated, lost consciousness and 
died with a blood alcohol level of 
.43 mg/dl. The complaint alleged 
decedent was required to drink to 
intoxication to become a member 
of the fraternity in violation of the 
Hazing Act. Defendants included 
the local fraternity, national fra-
ternity and local house corpora-
tion which owned the fraternity 
house. The trial court dismissed 
the complaint.

The First District reversed as to the 
local chapter and its officers. Al-
though Illinois does not recognize 
a common law duty concerning the 
sale or gift of alcoholic beverages, 
liability can be found under the 
Hazing Act. For liability under the 
Act, the defendant must knowingly 
require the performance of an act 
by a student or other person in a 
school or college for the purpose 
of induction or admission into 
the group which results in bodily 
injury. The national fraternity had 
a policy explicitly stating it does 
not condone hazing, and therefore, 
they could not be vicariously liable 
for the conduct of the local chapter. 
Similarly, the house corporation 
did not have knowledge or ability 
to control day to day activities of 
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the members or pledges and could 
not be liable. Bogenberger v. Pi 
Kappa Alpha Corp., Inc., 2016 IL 
App (1st) 150128.

Snow And Ice Removal 
Act Does Not Bar Claim Of 
Unnatural Accumulation 
Of Ice Caused By Negligent 
Maintenance Of Gutter System

Plaintiff slipped and fell on ice 
while leaving a friend’s apartment 
located in a building owned and 
managed by the defendants. It 
had been sleeting and raining for 
approximately two hours. One wit-
ness said there was a constant drip 
onto the area where plaintiff fell. 
An amended complaint removed 
any allegations of negligence 
related to snow and ice removal 
efforts, but alleged there was a 
leak in a downspout and guttering 
system which allowed water to 
drip on the sidewalk causing an un-
natural accumulation. In turn, the 
defendants filed a third party action 
against a landscaping service that 
had responsibility for snow and ice 
removal. The court entered sum-
mary judgment for the defendant 
holding the Snow and Ice Removal 
Act protected them from liability. It 
also granted summary judgment in 
favor of the third party defendant.

The Fifth District reversed. The 
allegations of the complaint related 
to premises defects which sup-
ports a common law claim wholly 
independent from the Act. There is 
no basis to conclude the General 

Assembly intended to abrogate 
the common law duty to prevent 
unnatural accumulations caused 
by design deficiencies or negligent 
maintenance of property. It also 
vacated summary judgment in 
favor of the third party defendant 
holding that if the original defen-
dants are found liable, they should 
have a right to seek contribution. 
Reed v. Country Place Apartments-
Mweaqua I, L.P., 2016 IL App (5th) 
150170.

Lease Provided That Beauty 
Shop Tenant Did Not Have 
Duty To Maintain Premises

Plaintiff worked as an independent 
contractor of a beauty shop which 
leased space in a retirement home. 
She was injured when a shelf fell 
on her. She filed suit against the 
beauty shop alleging it failed to 
properly maintain the premises. 
The lease provided that the retire-
ment home maintained ownership 
of the property and was responsible 
for repairs including defects in ma-
terials or normal wear and tear. The 
trial court entered summary judg-
ment for the beauty shop holding 
it did not have a duty to maintain 
the premises pursuant to the terms 
of the lease.

The Second District affirmed. The 
retirement home owned the salon 
and leased the use of it to the 
defendant. It was clear the lease 
intended the duty to repair rested 
solely on the retirement home. 
Absent control over the premises, 

the defendant did not owe a duty 
to plaintiff. The court also noted 
plaintiff did not establish that the 
tenant had reasonable notice of 
the alleged dangerous condition. 
Hanna v. Creative Designers, Inc., 
2016 IL App (1st) 143727.

Store Not Liable For 
Negligent Spoliation When 
Security Camera Would Not 
Have Shown Area Where 
Plaintiff Was Injured

Plaintiff was shopping in the cos-
metic aisle of the defendant’s store 
when a floor-scrubbing machine 
tipped and struck her. In addition 
to a negligence claim, plaintiff 
also alleged negligent spoliation of 
evidence arguing the defendant’s 
failure to preserve or download 
camera footage from the surveil-
lance system prevented her from 
establishing facts necessary to 
support her negligence claim. Two 
cameras that may have captured 
footage in the cosmetics area were 
not focused on the section where 
plaintiff was injured. The trial court 
entered defense summary judg-
ment on both the negligence and 
negligent spoliation claims.

Although the First District reversed 
summary judgment on the negli-
gence claim, it affirmed summary 
judgment on the negligent spolia-
tion count. Since the video footage 
did not record the incident, its loss 
or destruction could not cause 
plaintiff to be unable to prove 
her case. Therefore, summary 
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judgment on the negligent spolia-
tion claim was proper. Bulduk v. 
Walgreen Co., 2015 IL App (1st) 
150166-B.

SPOLIATION

Plaintiff’s Employer And 
Property Owner Potentially 
Liable For Spoliation 
Following Loss Of Scaffold 
Bar That Injured Plaintiff

Plaintiff was a construction worker 
who was seriously injured when 
an alleged defective piece of scaf-
folding fell and struck his head. 
He sued the scaffold manufacturer, 
and when he learned that the piece 
of scaffolding had been lost, added 
claims for negligent spoliation 
against his employer and Dynegy 
Midwest who hired the employer 
to build scaffolding at its plant. Af-
ter the accident, the employer took 
the scaffold bar and delivered it to 
Dynegy to preserve. However, it 
was subsequently misplaced. Dis-
covery established that there were 
some defective scaffolding pieces. 
However, the trial court held that 
did not mean every piece of scaf-
folding was defective, and there 
was no evidence that the specific 
bar which caused the injury was 
defective. Therefore, summary 

judgment was granted in favor of 
the manufacturer. The trial court 
then held that since plaintiff would 
be unable to prove by a preponder-
ance of evidence that the loss of 
the bar would cause them to lose 
the claim, summary judgment was 
proper on the spoliation claims.

The Seventh Circuit affirmed 
summary judgment for the manu-
facturer. However, it reversed sum-
mary judgment on the spoliation 
claims concluding the trial court 
applied the wrong standard in 
that a plaintiff need only show a 
reasonable probability of winning 
rather than proof of success by a 
preponderance of evidence. Both 
the employer and Dynegy knew 
the bar was involved in a serious 
workplace accident and took steps 
to preserve it. Having collected it, 
it assumed the duty to preserve it. 
Schaefer v. Universal Scaffolding 
& Equipment, LLC, No. 15-2393, 
2016 U.S. App. LEXIS 18233 (7th 
Cir. Oct. 7, 2016).

  We recommend the entire 
opinion be read and counsel 
consulted concerning the effect 
these decisions may have upon 
your claims —

     Rex K. Linder, Editor
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